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MEMORANDUM FOR THE MINISTER OF CROWN-INDIGENOUS RELATIONS 


CIRNAC MEETING WITH THE CANADIAN CONFERENCE OF CATHOLIC BISHOPS 
Date: Wednesday, November 17‘, 2021 
Time: 10:00 AM 
Location: Zoom (link to follow) 


PURPOSE OF MEETING 


e The General Secretary of the Canadian Conference of Catholic Bishops, Jean 
Vézina, has invited you to a meeting in the interest of fostering a renewed dialogue 
between the Federal Government and the Catholic Church in Canada regarding our 
shared commitment to healing and reconciliation with Indigenous Peoples. 

e Representatives at the Canadian Conference of Catholic Bishops will provide more 
information on the Indigenous Delegation traveling to the Holy See on December 17- 
20, 2021. 

e The Canadian Conference of Catholic Bishops 


KEY MESSAGES 


e 1am delighted that his Holiness the Pope is considering a visit to Canada in 
2022. 


e Acoordinated effort between supporting Federal departments and agencies 
and the Canadian Conference of Catholic Bishops will be essential to ensure a 
successful visit next year. 


e As part of the planning for the visit, CIRNAC recognizes the leadership and the 
initiative that the Conference has taken in organizing the Indigenous 
delegation to the Holy See this December, and the Department will make itself 
available to provide support as the Conference requires it. 


e CIRNAC and the Conference have a shared commitment to healing and 
reconciliation with and for Indigenous Peoples. We look forward to continuing 
collective efforts with other federal aovernment departments and aaencies on 
the Pope’s travels within Canada. | 
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e It should be noted that while the purpose of the Papal visit is to focus on 
healing and reconciliation, 


BACKGROUND 
Indigenous Delegation to the Holy See 


e The Conference will be responsible for public communications of this event, and will 
be releasing information shortly. 


Papal visit to Canada 


e The Pope rules the Holy See (religious government) as Supreme Pontiff, and he 
rules the Vatican City State (civil government) as Sovereign. 

e In his papal capacity, the Pope will visit Canadian Catholic archdioceses to respond 
to the need of reconciliation and healing. 


e In May 2017, Prime Minister Justin Trudeau met privately with Pope Francis in the 
Vatican City. They discussed global issues like climate change and mass migration, 
and the strengthening of bilateral relations between the Vatican and Canada. 
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Prime Minister Trudeau discussed Canada’s Truth and Reconciliation Commission’s 
Calls to Action, specifically #58, calling on Pope Francis to apologize in Canada for 
abuse in Residential Schools run by the Catholic Church. 


During the same visit, Prime Minister Trudeau also met with Cardinal Pietro Parolin, 
Secretary of State, and Archbishop Paul Gallagher, Secretary for Relations with 
States, to discuss migration, countering climate change, promoting human rights and 
religious freedoms, and advancing peaceful pluralism. 


Canadian Conference of Catholic Bishop’s Commitments and Next Steps 


It is the Conference’s understanding that the Catholic entities party to the Indian 
Residential Schools Settlement Agreement (IRSSA) honoured all their settlement 
obligations, however, the Conference was never party to the agreement. 

The Conference recognizes that reconciliation is a long and ongoing journey that 
inspires their work every day. Canada’s Bishops know that more can, and must be 
done, to advance on this journey. 

The Conference, as a tangible expression of their commitment, has made a nation- 
wide collective financial commitment to support healing and reconciliation initiatives 
for residential school survivors, their families, and their communities, pledging 

$30 million over five years. 

These funds will support initiatives in every region of the country. The commitment 
will be achieved at the local level, with parishes across Canada being encouraged to 
participate and amplify the effort. Funding for projects will be determined locally, in 
consultation with Indigenous partners in each region. 

The Bishops of Canada have also committed and tasked themselves to develop 
national principles and a strategy, timelines, and public communications of these 
collective initiatives this November. Further details will be shared once they have 
been confirmed. 
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In addition to the announcement of pledging of $30 million to healing and 
reconciliation initiatives across Canada, the Conference has committed to the 
following: 
o Support the delegation of residential school survivors, Elders/Knowledge 
Keepers, and youth to the Holy See; 
o Undertake education initiatives for clergy, consecrated men and women, 
and lay faithful; 
o Continue to work with the Holy See to plan fora pastoral visit by the Pope 
to Canada; and, 
o Continue to engage with survivors and local Indigenous leaders across the 
country through dialogue and pastoral outreach. 


Daniel Quan-Watson 
Deputy Minister, Crown—Indigenous Relations and 
Northern Affairs Canada 


Date: 
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The Canadian Catholic Entities Party to the Indian Residential Schools 
Settlement are incorporated to coordinate the implementation execution of 
Catholic financial obligations under Indian Residential Schools Settlement 


October 17, 2011 
Settlement sought to reduce Net Amount of cash contribution to Aboriginal 


Healing Foundation (AHF) from $20.6 million to $18.6 million, claiming 
$2 million in administrative costs, including legal fees. 
December 24, Canada filed a Request for Direction regarding the validity of the deductions. 


2013 
Anne Canada’s Request for Direction, December 24, 2013 


May 24, 2014 Minister Valcourt provided instructions to enter into mediation. 


; located 
ecision Note not located (Annexes C-H for the note located) 

Document not located: XA 

Document not located: xB 

Annex C: Canada’s Factum, May 15, 2014 

D: Mediation Br y 22, 2014 

Annex E: Summary of Evidence 

Annex F: Letter from Assembly of First Nations to Aboriginal Aflairs and 
Northern Development Canada Deputy Minister, November 8, 2074 

Annex G: Letter from Canacian Catholic Entities Party to the Indian 
Residential Schools Settlement counsel to Depariment of Justice 
counsel, May 14, 2074 

Annex H: “Otlawa Presses Catholic Groups to Pay their Part of Residential- 
Schools Deal’ Globe and Mail, January 21, 2014 

May 29-30, 2014 | Mediation in Toronto with Court Counsel: unsuccessful. 

June 26, 2014 The Canadian Catholic Entities Party to the Indian Residential Schools 

Settlement made formal offer to settle for $1 million, requested reply in 


August 11, 2014 


September 17, Negotiations result in agreement to settle for $1.2 million. 
2014 
October 2014 Disagreement regarding scope of release: the Canadian Catholic Entities Party 
to the Indian Residential Schools Settlement assert a full and final release of 
all financial obligations, including fundraising activities, was agreed to orally 
and via email. Canada’s litigator disputes this assertion. 
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Annex | includes: 
Decision Note to the Minister—Scope of Release, November 5, 2014 (RIA5003) 
(with annexes) 

- Annex A> 


- Annex B: 


The Canadian Catholic Entities Party to the Indian Residential Schools 
Settlement filed Request for Direction seeking order that all matters between 
parties had been agreed, including a broad, full and final release of all financial 
obligations. 


Annex J: Catholic Entitles Request for Direction, November 18, 2014 


June 3, 2015 


Hearing takes place in Regina, Saskatchewan: decision reserved. 


July 16, 2015 


July 31, 2015 


August 13, 2015 


Decision released: a contract had been formed, and Canada agreed to a full 
and final release during negotiations. In the decision, it is unclear if “full and 
final’ is limited to financial obligations or extends to approximately 

20 non-financial obligations from the Canadian Catholic Entities Party to the 
Indian Residential Schools Settlement. 


Annex K: Queen’s Bench for Saskatchewan Decision, July 16, 2015 


Annex L: 


(RIA5570) 


Documents: 
Annex Mi: Decision Note to the Minister ~ Instructions to File Protective Notic 
of Appeal, August 712, 2015 (RIA5570) (without annexes) 


The following annexes to the Decision Note above (Annex G) are 
attached separately: 

Annex K: Annex A: Queen’s Bench for Saskatchewan Decision. Julv 16. 2015 
Annex L: 


Annex N: Annex C: Schnecule O-3~Indian Residential School Settlement 
Agreement 
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Annex B: Annex D: Canada’s Request for Direction, December 24, 2013 
Annex J: Annex E: Catholic Entities Request for Direction, November 18, 2014 
Not Annexed: Annex F: RIA4770 (document not located) 
Annex |: Annex G: Decision Note to the Minister-Scope of Release, 
November 5, 2014 (RIA5003) (with annexes): 
- Annex A: 
- Annex B: 


September 4, 
2015 
(RIA5598). 


Annex ©: Decision Note to the Minister—instructions to Seek a Court Order 
and Release, September 3, 2015 (RIA5598) (with annexes in one 
PDF) 
- Annex A: RIA4770 (document not located) 
- Annex B: 
- Annex C: Queen’s Bench for Saskatchewan, July 16, 2015 
- Annex D: 


- Annex eE: 


September 30, The Assistant Deputy Minister of Resolution and Individual Affairs (RIA) agrees 
2015 to share a draft release with the Canadian Catholic Entities Party to the Indian 
Residential Schools Settlement. Terms of the draft release are based on 
ministerial instructions of September 4, 2015 (RIA5632). 


Annex P: Draft Decision Note to Assistant Deputy Minister ~ sharing draft 
general release, September 24, 2015 (RIA5632) 

Annex @: Annex A: Draft general final release 

October 30, 2015 | The Deputy Minister signs release providing the Canadian Catholic Entities 

Party to the Indian Residential Schools Settlement with a full and final release 

of all financial obligations upon payment of $1.2 million to Legacy of Hope 

foundation (RIA5679). 


Annex R: Information Note to the Assistant Deputy Minister —- Final General 
Release, October 30, 2015 (RIA5679) 

Annex S: Annex A: Signed General Final Release, October 30, 2015 

November 4, 2015 | Minister Bennet receives correspondence from Mr. Ron Kidd requesting 

information on the fulfillment of Catholic obligations under the Indian 

Residential School Settlement Agreement. 

November 10, Canada abandons appeal concerning the appeal of July 16, 2015 Decision 

2015 from Queen’s Bench for Saskatchewan. 

Annex T — Notice of Abandonment, November 10, 2015 
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ANNEX A 
December 17, Response from Assistant Deputy Minister Andrew Saranchuk which outlined 
2015 the litigation, the court decision and provided contact information for the 
Canadian Catholic Entities Party to the Indian Residential Schools Settlement. 
December 29, Minister Bennet received a follow-up letter from Mr. Kidd via email, asking 
2015 about the evaluation of “best efforts” by Catholics in their fundraising 
campaign. 


January 15, 2016 | Canada receives confirmation that Legacy of Hope received $1.2 million from 
the Canadian Catholic Entities Party to the Indian Residential Schools 


Settlement. 
March 19, 2016 Response from Assistant Deputy Minister Andrew Saranchuk to Mr. Kidd’s 
follow-up questions. 
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IN THE MATER OF THE CORPORATION OF CATHOLIC ENTITIES PARTY TO 
THE INDIAN RESIDENTIAL SCHOOL SETTLEMENT AGREEMENT 
(“CCEPIRSS”) AND HER MAJESTY THE QUEEN IN RIGHT OF CANADA, AS 
REPRESENTED BY THE MINISTER RESPONSIBLE FOR THE OFFICE OF THE 
INDIAN RESIDENTIAL SCHOOLS RESOLUTION OF CANADA 


REQUEST FOR DIRECTIONS 


PARTY REQUESTING DIRECTIONS 


1. This request for advice and direction is being brought by the Attorney General of Canada 


(“Canada”). 


THE MATTER IN ISSUE 


2. Catholic Entities are parties to the Indian Residential Schools Settlement Agreement 
(“Settlement Agreement”) which was implemented on September 19, 2007. Pursuant to 
Schedule “0-3” of the Settlement Agreement, the Catholic Entities have agreed to the 
following obligations for healing and reconciliation purposes: (1) issue payments in the 
amount of $29 million in cash; (2) provide In-Kind Services for a value of $25 million; 
and (3) use best efforts to raise $25 million through a Canada-Wide fund raising 


campaign. 


3. In order to fulfill their obligations, the Catholic Entities established a not for profit 
corporation, namely the Corporation of Catholic Entities Party to the Indian Residential 
School Settlement agreement (“CCEPIRSS”), for the exclusive purpose of implementing 
and carrying out their financial and In-Kind Services obligations that they had pledged in 
support of the settlkement. The CCEPIRSS is the legal vehicle that was used to bring 
together the various catholic entities that did not have a centralized organization. Canada 
and other religious denominations also had financial and In-Kind obligations under other 


Schedules of the Settlement Agreement. 
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. Under section 3.12.1 of Schedule “0-3” of the Settlement Agreement, the CCEPIRSS is 
permitted to deduct “reasonable administration costs” from the capital amount held by the 
Corporation if: (a) the interest amount generated from the funds held by the Corporation 
on an annual basis is insufficient to cover the said expenses; and (b) Canada consents in 


writing to the reasonableness of these administration costs. 


. As of October 17, 2011, CCEPIRSS sought to deduct $2,000,000 in administration costs, 
which include legal fees, from the amounts that were destined to be paid to the 
Aboriginal Healing Foundation (“AHF”) or to other admissible programs and services, 
thereby reducing their overall financial contribution from the Net Amount of $20,655,425 
to $18,655,425. 


. The legal fees claimed by CCEPIRSS have been charged by the same law firm that 
provided legal services directly to the Catholic Entities during the negotiations and 
implementation of the Settlement Agreement, namely the Montreal based law firm of 


Lavery. 


ISSUES FOR WHICH DIRECTION IS SOUGHT 


Canada seeks this Honourable Court’s guidance through judicial interpretation of the 
express terms set out in the Settlkement Agreement on questions relating to the 


administration costs claimed by the CCEPIRSS. 


The issues for which guidance is sought from this Court are as follows: 


a) Whether the legal fees incurred by CCEPIRSS to administer the financial 
obligations of the Catholic Entities under the Settlement Agreement may be 
deducted as “reasonable administration costs” in circumstances where it was 
expressly agreed that Canada would not directly reimburse the Catholic Entities 


for such expenses; 
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b) Whether the legal fees claimed by CCEPIRSS are “reasonable administration 
costs” pursuant to sections 3.12 and 3.12.1 of Schedule “0-3” of the Settlement 


Agreement; 


c) Whether “reasonable administration costs” incurred by CCEPIRSS are deducted 
after the minimum 80% of the Net Amount is transferred from CCEPIRSS to the 
Aboriginal Healing Foundation (“AHF’’); 


d) Whether Canada’s consent is required before the CCEPIRSS can pay the amounts 


claimed as reasonable administration costs; and 


e) Whether amounts deducted as administration costs without Canada’s consent 
must be reimbursed by the Catholic Entities, the CCEPIRSS, or the Board of 


Directors. 


CANADA’S POSITION 


Canada refuses to consent to the deduction of the legal fees claimed by the CCEPIRSS. 
The Catholic Entities, through the CCEPIRSS, are claiming amounts that would 
otherwise be denied to them individually. The amounts are also disproportionately high 


and are not reasonable. 


Through creative legal interpretation, the CCEPIRSS is attempting to divert monies away 
from the AHF, and former students of Indian Residential Schools, the intended 
beneficiaries of the funds owed by the CCEPIRSS. 


Further, Section 5 of Schedule C of Schedule “0-3” of the Settlement Agreement 
provides that at least 80% of monies paid under Section 3.3 of the Settlement Agreement 
must be transferred to the AHF. The reasonable administration costs are to be deducted 


from the remainder of the funds only. 
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12. The CCEPIRSS seeks to deduct administration costs, including legal fees, from every 
dollar that is paid into the Corporation, and pay 80% of what remains to the AHF. The 
accounting approach adopted by the CCEPIRSS is inconsistent with the clear language 
and intent of the Settlement Agreement which requires infer alia that at least 80% from 
all monies paid into the Corporation be transferred to the AHF. The net effect of this 
accounting approach is to reduce the overall amounts that are paid to the AHF, and to 
give preference to the Corporation’s administration costs, including their lawyers’ fees, at 


the expense of former students of Indian Residential Schools. 


13. The CCEPIRSS’ approach is inconsistent and in infringement with the spirit, intention, 
and specific sections of the Settlement Agreement. Therefore, Canada is of the view that 
the CCEPIRSS cannot deduct legal fees from their administration costs, and Canada 


further refuses to consent to such deduction. 


E. CCEPIRSS’ POSITION 


14. The CCEPIRSS has been given an opportunity to insert its position into this document. 


ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 24" DAY OF DECEMBER 
2013 


Alexander M. Gay 

Counsel for the Attorney General of 
Canada 

500 — 50 O’Connor Street 

Ottawa, Ontario 

K1A 0H8 

Te: 613-670-6315 

Fax 613- 954-1920 
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To: 


Guy J. Pratte 

Counsel for the CCEPIRSS 
Borden Ladner Gervais 
World Exchange Plaza 

100 Queen Street, Suite 1300 
Ottawa, Ontario 

KI1P 1J9 

Tel: 613-237-5160 

Fax: 613-230-8842 
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Court File No.: Q.B.G. No. 816 of 2005 
COURT OF QUEEN’S BENCH FOR SASKATCHEWAN 
Judicial Centre: Regina 
BETWEEN: 


Larry Philip Fontaine in his personal capacity and in his capacity as the Executor of 
the estate of Agnes Mary Fontaine, deceased, Michelline Ammagq, Percy Archie, 
Charles Baxter Sr., Elijah Baxter, Evelyn Baxter, Donald Belcourt, Nora Bernard, 
John Bosum, Janet Brewster, Rhonda Buffalo, Ernestine Caibaiosai-Gidmark, 
Michael Carpan, Brenda Cyr, Deanna Cyr, Malcolm Dawson, Ann Dene, Benny 
Doctor, Lucy Doctor, James Fontaine in his personal capacity and in his capacity as 
the Executor of the Estate of Agnes Mary Fontaine, deceased, Vincent Bradley 
Fontaine, Dana Eva Marie Francey, Peggy Good, Fred Kelly, Rosemarie Kuptana, 
Elizabeth Kusiak, Theresa Larocque, Jane McCullum, Cornelius McComber, 
Veronica Marten, Stanley Thomas Nepetaypo, Flora Northwest, Norman Pauchey, 
Camble Quatell, Alvin Barney Saulteaux, Christine Semple, Dennis Smokeyday, 
Kenneth Sparvier, Edward Tapiatic, Helen Winderman and Adrian Yellowknee 


Plaintiffs, 
and 


The Attorney General of Canada, The Presbyterian Church in Canada, The General 
Synod of The Anglican Church of Canada, The United Church of Canada, The Board 
of Home Missions of the United Church of Canada, The Women's Missionary Society 
of the Presbyterian Church, The Baptist Church in Canada, Board of Home Missions 
and Social Services of the Presbyterian Church in Bay, The Canada Impact North 
Ministries of the Company for the Propagation of the Gospel in New England (also 
known as The New England Company), The Diocese of Saskatchewan, The Diocese of 
the Synod of Cariboo, The Foreign Mission of the Presbyterian Church in Canada, The 
Incorporated Synod of the Diocese of Huron, The Methodist Church of Canada, The 
Missionary Society of The Anglican Church of Canada, The Missionary Society 
of the Methodist Church of Canada (also known as the Methodist Missionary Society of 
Canada), The Incorporated Synod of the Diocese of Algoma, The Synod of the Anglican 
Church of the Diocese of Quebec, The Synod of the Diocese of Athabasca, The Synod of 
the Diocese of Brandon, The Anglican Synod of the Diocese of British Columbia, The 
Synod of the Diocese of Calgary, The Synod of the Diocese of Keewatin, The Synod of 
the Diocese of Qu'appelle, The Synod of the Diocese of New Westminister, The Synod of 
the Diocese of Yukon, The Trustee Board of the Presbyterian Church in Canada, The 
Board of Home Missions and Social Service of the Presbyterian Church of Canada, The 
Women's Missionary Society of the United Church of Canada, Sisters of Charity, a 


S fo the Information Act 
Faceés & tinformation 


000015 


Document disclosed pursuant to the Acces: 
Document divulgué en vertu de fa Loi sous 


Body Corporate also known as Sisters of Charity of St. Vincent de Paul, Halifax, also 
known as Sisters of Charity Halifax, Roman Catholic Episcopal Corporation of Halifax, 
Les Soeurs de Notre Dame-Auxiliatrice, Les Soeurs de St. Francois D'Assise, Institut 
des Soeurs du bon Conseil, Les Soeurs de Saint-Joseph de Saint-Hyancithe, Les Soeurs 
de Jesus-Marie, Les Soeurs de L'Assomption de la Sainte Vierge, Les Soeurs de 
L'Assomption de la Saint Vierge de L'Alberta, les Soeurs de la Charite de St.- 
Hyacinthe, Les Oeuvres Oblates de L'Ontario, Les Residences Oblates du Quebec, La 
Corporation Episcopale Catholique Romaine de la Baie James (The Roman Catholic 
Episcopal Corporation of James Bay), The Catholic Diocese of Moosonee, Soeurs 
Grises de Montréal/GreyNuns of Montreal, Sisters of Charity (Grey Nuns) of Alberta, 
Les Soeurs de la Charité des T.N.O.,Hotel-Dieu de Nicolet, The Grey Nuns of Manitoba 
Inc.-Les Soeurs Grises du Manitoba Inc., La Corporation Episcopale Catholique 
Romaine de la Baie D'Hudson — The Roman Catholic Episcopal Corporation of 
Hudson's Bay, Missionary Oblates - Grandin Province, Les Oblats de Marie Immaculee 
du Manitoba, The Archiepiscopal Corporation of Regina, The Sisters of the 
Presentation, The Sisters of St. Joseph of Sault St. Marie, Sisters of Charity of Ottawa, 
Oblates of Mary Immaculate-St. Peter's Province, The Sisters of Saint Ann, Sisters of 
Instruction of the Child Jesus, The Benedictine Sisters of Mt. Angel Oregon, Les Peres 
Montfortains, The Roman Catholic Bishop of Kamloops Corporation Sole, The Bishop 
of Victoria, Corporation Sole, The Roman Catholic Bishop of Nelson, Corporation Sole, 
Order Ofthe Oblates of Mary Immaculate in The Province of British Columbia, The 
Sisters of Charity of Providence of Western Canada, La Corporation Episcopale 
Catholique Romaine de Grouard, Roman Catholic Episcopal Corporation of Keewatin, 
La Corporation Archiépiscopale Catholique Romaine de St. Boniface, Les 
Missionnaires Oblates Sisters de St. Boniface-the Missionary Oblates Sisters of St. 
Boniface, Roman Catholic Archiepiscopal Corporation of Winnipeg, La Corporation 
Episcopale Catholique Romaine de Prince Albert, The Roman Catholic Bishop of 
Thunder Bay, Immaculate Heart Community of Los Angeles CA, Archdiocese of 
Vancouver - The Roman Catholic Archbishop of Vancouver, Roman Catholic Diocese 
of Whitehorse, The Catholic Episcopale Corporation of MacKenzie-Fort Smith, The 
Roman Catholic Episcopal Corporation of Prince Rupert, Episcopal Corporation of 
Saskatoon, Omi Lacombe Canada Inc. and Mt. Angel Abbey Inc., 


Defendants 


FACTUM OF THE ATTORNEY GENERAL OF CANADA 


INTRODUCTION 


1. 


The Corporation of Catholic Entities Party to the Indian Residential Schools Settlement 


(“CCEPIRSS” or “Corporation”) has breached its obligations under the Indian Residential 


Schools Settlement Agreement (“IRSSA”). The Corporation has: (a) failed to transfer the 


y) 
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required amount of monies to the Aboriginal Healing Fund (AHF); (b) deducted administrative 
expenses that are not permissible under Schedule O-3; and (c) failed to properly account for 
Catholic Schedule B programs under Schedule O-3. There are also a large number of serious 


accounting discrepancies that are alarming to Canada. 


2. The IRSSA is a made up of a number of documents. The Settlement Agreement contains 
the non-financial obligations and applies to all denominations. There are also individual 
schedules to the Settlement Agreement that describe the financial obligations of each 
denomination. Schedule O-3 describes the financial obligations of the Catholic Entities. 
However, unlike other denominations, the Catholic Entities created a corporation for the sole 
purpose of managing the financial contributions under Schedule O-3. All non-financial 


obligations under the Settlement Agreement were to be assumed by the Catholic Entities only. 


3. As it relates to the management of the monies received by the Catholic Entities under 
Schedule O-3, the Corporation was to transfer no less than 80% of the total monies received 
from the Catholic Entities to the AHF. From the remaining 20%, the Corporation was to 
transfer the amounts to the AHF or Catholic Schedule B programs under Schedule O-3. The 
interest generated from the capital was to be used to pay for any administrative expenses 
incurred by the Corporation. In the event that that the interest amounts were insufficient to pay 
reasonable administrative expenses, CCEPIRSS was to obtain written approval from Canada 


before it could pay administrative expenses from the capital. 


4, Regardless, CCEPIRSS was at a minimum required to transfer no less than 80% of the 
total monies received from the Catholic Entities to the AHF. To the extent that the interest 
generated was insufficient to pay for reasonable administrative expenses, they could only be 
deducted from the remaining 20% of the monies held by the Corporation and with the written 
consent of Canada. Thus, if reasonable administrative expenses exceeded the interest amounts, it 


would be at the risk of the Corporation or Catholic Schedule B programs and not the AHF. 


i When the Request for Directions was filed, Canada was of the firm view that CCEPIRSS 
had breached Schedule O-3 by deducting the administrative expenses from the monies that it had 
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received from the Catholic Entities before calculating the minimumy 80% payment due to the 


AHF. The accounting approach had the effect of: (a) reducing the total amount of monies 
available to the AHF and transferring the risk of elevated administrative expenses on the AHF 
and (b) giving priority to the Corporation’s administrative expenses and Catholic Schedule B 
programs. Canada was also informed that CCEPIRSS had failed to generate sufficient interest 
to pay for the administrative expenses and that it had deducted large sums in administrative 
expenses for non-financial obligations under the Settlement Agreement, which it was not entitled 
to do as these were the sole responsibility of the Catholic Entities. The administrative expenses 
included legal/consulting fees of $2.7M paid to the law firms of two lawyers that sat on the 
Board of Directors of the Corporation. Canada refused to consent to CCEPIRSS deducting these 
administrative expenses from capital on the grounds that they were not permissible and filed a 


Request for Directions. 


6. In April 2014, CCEPRISS filed the Affidavit of Pierre Baribeau (“Baribeau”) and the 
Affidavit of Lionel Nolet (“Nolet”) in response to the Request for Directions. Both affiants 
attended a cross-examination. The information received by the Attorney General disclosed 


serious accounting discrepancies, some of which are: 


e The Corporation paid out the administration expenses from the capital amounts without 
the consent of Canada, contrary to Schedule O-3. All of the financial resources of the 
Corporation have been fully depleted, to the point where there is but $30,000.00 in the 


current account. Canada has not authorized these deductions. 


e CCEPIRSS contends that it has paid $1.6M in Catholic Schedule B programs under 
Schedule O-3 for which it is entitled to a credit. The cross-examination of Nolet 
disclosed that the $1.6M was not, however, sourced from monies that were paid into the 
Corporation by the Catholic Entities, but rather from monies that were paid by some 


Catholic Entities into Catholic programs outside the IRSSA. 


3S fo the information Act 
Faceés & tinformation 


000018 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


e CCEPIRSS is attempting to deduct a bad loan of about $1.2M to a fund raising company 
as an administrative expense. A bad debt is not an administrative expense under GAAP 


and cannot be deducted by the Corporation. 


e CCEPIRSS was required to segregate the accounts for each of the component parts of 
Schedule O-3. The administrative expenses incurred in fund raising activities cannot be 


deducted against the cash contributions made by the Catholic Entities. 


is Canada contends that the actions of CCEPIRSS are in breach of the IRSSA and 
“oppressive”, “unfairly prejudicial” and “unfairly disregard” the interests of the public. Canada 
has the requisite standing under the Non-profit Corporations Act' to challenge the actions of 
CCEPIRSS and requests that this Court issue such orders as are necessary to protect the public 
interest. The financial resources of CCEPIRSS have been mismanaged or managed in a manner 
that disregards the legal requirements of Schedule O-3 as well as the interests of the beneficiaries 


of these funds. 


8. Canada requests that this Court order CCEPIRSS to immediately transfer no less than 
80% of the amounts that it has received from the Catholic Entities to the AHF and, to the extent 
that the monies have been depleted, that the two law firms be made to immediately reimburse all 
monies to the Corporation. The legal/consultant fees charged are excessive, abusive and were 
paid from monies that were clearly destined to the AHF. In light of the accounting 
discrepancies, some of which remain unexplained, Canada also requests that this Court direct a 
forensic investigation into the financial affairs of CCEPIRSS and that an audit report be filed 


with the Court. The public has an interest in ensuring that the Corporation is held accountable. 


; Non-profit Corporations Act, 1995, SS 1995, c N-4.2 (“Non-profit Corporations Act, 1995”), Book of Authorities 
of the Attorney General of Canada (“AG Book of Authorities”), Tab A 


5 


000019 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


PART I - FACTS 
Background to the IRSSA 


9. The Government of Canada (Canada), through Aboriginal Affairs and Northern 
Development Canada (AANDC) and/or its predecessors, played a role in the administration of 
Indian Residential Schools. Canada operated nearly every school as a joint venture with various 
religious organizations including Anglican, Presbyterian, United and Roman Catholic Church 
organizations. The Indian Residential Schools are those schools where Aboriginal children were 
placed in residence for the purposes of education by, or under, the authority of Canada; and, 
where Canada was jointly responsible for the operation of the residence and care of the children 


resident therein.” 


10. Since their inception, more than 150,000 Aboriginal children were removed and 
separated from their families and communities to attend these schools. There were over 130 
schools located in every province and territory except Newfoundland, New. Brunswick and 
Prince Edward Island. While most Indian Residential Schools ceased to operate by the mid- 


1970s, the last federally-run school closed in the late 1990s.? 


11. In 1998, a group of former students from the Indian Residential Schools in Ontario 
commenced a class action to obtain compensation for treatment that they alleged they were 
subjected to at the various Indian Residential Schools. The litigation expanded to a national 
scale. A number of churches were named as defendants in these actions, including the Roman 


Catholic Church organizations, who were responsible for the largest number of schools.4 


12. In 1998, Canada announced Gathering Strength, Canada’s Aboriginal Action Plan. The 
Plan included the establishment of the Aboriginal Healing Foundation (AHF) to address the 
healing needs of Aboriginal people affected by Indian Residential Schools and a Statement of 


Reconciliation. The AHF was viewed as critical to the healing of former students.” 


* Affidavit of Pamela Stellick sworn February 12, 2014 (“Stellick Affidavit”), para 3, Vol. I, Tab 1, at p. 3 
> Stellick Affidavit, para 4, Vol. I, Tab |, at p. 3 
* Stellick Affidavit, para 6, Vol. I, Tab 1, at p. 3 
* Stellick Affidavit , para 7, Vol. I, Tab 1, at p. 4 
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13. In 2001, Indian Residential Schools Resolution Canada was created as a separate federal 
department with the mandate to address the legacy of Indian Residential Schools. As the number 
of cases in litigation grew, Canada began exploring alternative approaches to addressing them. 
This resulted in the development of the National Resolution Framework in 2003, which included 
the Alternative Dispute Resolution models (group and individual) and a mental health support 


program administered by Health Canada.° 


14. On May 30, 2005, Canada appointed the Honourable Frank Iacobucci to work with the 
parties, which included legal counsel for former students, legal counsel for churches, the 
Assembly of First Nations (AFN) and other Aboriginal organizations (collectively referred to as 
“Parties”) to conclude an agreement that would address not only cases of abuse but also the 
broader harms arising from the Indian Residential School experience. In the case of the Catholic 
Church organizations, Mr. Pierre Baribeau (“Baribeau”), a partner with the Montreal law firm of 
Lavery LLP, and Mr. Roderick Donlevy (“Donlevy’), a partner with the Saskatoon law firm of 
McKercher McKercher & Whitmore LLP, were the legal representatives for many of these 


entities.’ They played a central role in representing the Catholic Entities and later CCEPIRSS. 


15. By 2005, there were approximately 15,000 individuals (including the class members of 
approximately 23 class actions across Canada) advancing claims against Canada and the various 


church organizations, including the Catholic Church organizations.* 


16. In May 2006, Canada announced that an agreement had been reached by all Parties. The 
Indian Residential Schools Settlement Agreement (IRSSA) received approval from nine courts 


across Canada, including the Saskatchewan Court of Queen’s Bench.” 


17. | The IRSSA provides for a number of individual and collective measures, including: (a) a 
Common Experience Payment for all eligible former students of Indian Residential Schools who 
applied; (b) an Independent Assessment Process for claims of sexual or serious physical abuse; 
(c) measures to support healing; (d) Commemoration Initiative; and (d) the establishment of a 
° Stellick Affidavit, para 8, Vol. I, Tab 1, at p. 4 
” Stellick Affidavit, para. 9, Vol. I, Tab 1, at p. 4 


® Stellick Affidavit, para. 9, Vol. I, Tab 1, at p. 4 
? Stellick Affidavit, para. 10, Vol. I, Tab 1, at p. 4 
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Truth and Reconciliation Commission (TRC). Canada and the various church organizations, 


including the Catholic Church organizations, were to provide financial and in-kind 


contributions.'° The various church organizations were also to play a continued role in the - 


implementation of the IRSSA. 


Understanding the Structure of the IRSSA 


18. On May 8, 2006, the IRSSA was executed by legal representatives for the class, the AFN, 


Inuit Representatives, the churches and Canada.!! 


19. The Parties agreed that the church organizations would participate in the IRSSA as set 
out in both (a) the general terms of the Settlement Agreement and (b) in accordance with the 
individual agreements reached between Canada and the individual church organizations, which 
are now found in Schedules O-1 to O-4 of the IRSSA. The general terms of the IRSSA 
contained a number of commitments that would have to be met by the various Parties while the 


individual Schedules contained commitments that were specific to the church organizations.’ 


20. Schedule O-3 is the agreement that was concluded between Canada and the Catholic 
Entities. The term “Catholic Entities” is a defined term in the IRSSA and includes the fifty-two 
Catholic Church organizations that were parties to the various class actions. Unlike other 
church organizations, the Catholic Entities were not centralized as one legal entity. One of the 
particularities of the Catholic Church is that legal autonomy is given to each diocese and 
religious order. Thus, within the context of the IRSSA, a decision was made by the Catholic 
Entities to create a corporation that would manage the financial and in-kind contributions. The 
decision stemmed from the need by the Catholic Entities to keep confidential their individual 
contributions, which varied between the organizations. Regardless of the motivation, the 
- Corporation had a limited purpose, namely to manage the financial obligations under Schedule 
O-3. It was not to replace the Catholic Entities for the purposes of the non-financial obligations 


under the Settlement Agreement.? 


"° Stellick Affidavit, para 11, Vol. 1, Tab 1, at p. 4 
"! Stellick Affidavit, para 12, Vol. I, Tab 1, at p. 5 
” Stellick Affidavit, para 12, Vol. I, Tab 1, at p. 5 
"’ Stellick Affidavit, para 13, Vol. I, Tab 1, at p. 5 
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21. For example, in the case of Schedule “N” of the Settlement Agreement, the Parties agreed 
to establish a TRC which was to contribute to truth, healing and reconciliation. The principles of 
the TRC provide that it requires the on-going commitment by the Parties, including the Catholic 
Entities, and that each Party is to bear its own costs for attending and participating. These 
obligations are specific to the Catholic Entities and not CCEPIRSS. The relevant text from 


Schedule N reads as follows: 


Principles 


Reconciliation is an ongoing individual and collective process, and will require commitment for all 
those affected including First Nations, Inuit and Métis former Indian Residential School (IRS) 
students, their families, communities, religious entities, former school employees, government and 
the people of Canada. Reconciliation may occur between any of the above groups. 


Budget and Resources 


Institutional parties shall bear the cost of participation and attendance in Commission events and 
community events, as well as provision of documents. If requested by the party providing the 
documents, the costs of copying, scanning, digitalizing or otherwise reproducing these documents 
will be borne by the Commission. 4 


22. Schedule “D” of the Settlement Agreement also creates an Independent Assessment 
Process (IAP) that would be applied to each of the abuse claims and is another example of where 
the individual Catholic Entities have a role to play. The Schedule requires that the Chief 
Adjudicator Reference Group be reconstituted as the IAP Oversight Committee (OC), which is to 
be composed of an independent chair and eight members, two reflecting the interests of each of 
the following constituencies: former students; plaintiffs’ counsel; church entities; government. 
The OC is to monitor the implementation of the [AP and make recommendations to the National 
Administration Committee (NAC). The various church organizations have a role to play in the 
OC. Under section 13.14 of the Settlement Agreement, Canada is to pay an honorarium to each 


member of the OC, with the exception of the church organizations who are to bear their own 


"4 Schedule N of the IRRSA, Exhibit “A” to Stellick Affidavit, Vol. 1, Tab 1A, at p. 251 
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costs. Again, the obligations under Schedule “D” are specific to the Catholic Entities and not 


CCEPIRSS.» 


23. The IRSSA also creates a National Administration Committee (NAC) which is another 
example of where the catholic organizations had a role to play. The NAC is made up of 
representatives from the Parties, which include the church organizations. The mandate of the 
NAC is to, amongst other things, ensure national consistency with respect to implementation of 
the Approval Orders and to produce and implement a policy protocol document with respect to 
implementation of the Approval Orders. Pursuant to section 13.11 of the Settlement Agreement, 
Members of the NAC are to be compensated at reasonable hourly rates, with the exception of the 
representatives for Canada or the Church Organizations, who will not receive compensation. 
Again, the obligations under the Settlement Agreement are specific to the Catholic Entities and 
not CCEPIRSS.'* 


24. | CCEPIRSS is not referenced anywhere in the Settlement Agreement. The Catholic 
Entities had a copy of the proposed Settlement Agreement and knew of their expected 
participation in such things as the appointment of TRC Commissioners, meetings of the OC, and 
the NAC, to name a few.!’? CCEPIRSS has no role to play in the Settlement Agreement and is 
only a legal vehicle for managing the financial obligations of the Catholic Entities under 
Schedule O-3, created at the insistence of the Catholic Entities who did not want their respective 


contributions disclosed to the public. 


The Creation of CCEPIRSS 


25. In April 2006, the Catholic Entities created the Corporation of Catholic Entities Party to 
the Indian Residential Schools Settlement (“CCEPIRSS” or “Corporation”) under the Non-profit 
Corporations Act, 1995 of Saskatchewan, as required under Schedule O-3. The Corporation is 
not a party to the Settlement Agreement. The Corporation also has a circumscribed role under 


Schedule O-3, namely receiving, maintaining and disbursing: (a) funds transferred by each 


'S Schedule “D” and section 13.14 of the IRRSA, Exhibit “A” to Stellick Affidavit, Vol. I, Tab 1A, at p. 130 
'6 Section 13.11 of the IRRSA, Exhibit “A” to Stellick Affidavit, Vol. I, Tab 1A, at p. 92 
"’ Stellick Affidavit, para 14, Vol. I, Tab 1, at p. 5 
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Catholic Entity, (b) funds raised in the Canada-wide fund raising campaign and (c) in-kind 


services. '8 


26. Articles of Incorporation were issued for CCEPIRSS and a Board of Directors was 
appointed. Both Baribeau and Donlevy were named as Directors." Previously, both Baribeau 


and Donlevy had been involved in the negotiations leading up to the IRSSA. 


27. The Articles of Incorporation provide that the Corporation is a charitable organization 
that has as its sole purpose giving effect to the IRSSA. This is consistent with the limited role 
described by Section 3.1 of Schedule O-3, which states that the Catholic Entities are to establish 
a not for profit corporation for the exclusive purpose of implementing and carrying out the 
financial and in-kind services provided for in the IRSSA.”’ Section 3.1 of Schedule O-3 reads 


as follows: 


3.1 The Catholic Entities will establish a not for profit corporation for healing and reconciliation for 
the exclusive purpose of implementing and carrying out the financial and In-Kind Services 
provided for in this Agreement and, subject to approval by the Government of its articles of 
incorporation, will have established the Corporation before the execution of this Agreement. The 
Corporation shall provide the Government with its constating documents and by-laws upon 
incorporation, and as amended from time to time, and with financial statements on its operation no 
later than 120 days following the end of cach fiscal year until the financial and service 
commitments provided for by this Agreement and the Settlement Agreement are fulfilled.” 


28. The by-laws of the Corporation contain a series of restrictions on how the monies that are 
held by the Corporation can be managed. Section 3.17 of by-law No. 1, for example, contains a 
conflict of interest provision which prevents a Director from receiving either directly or 
indirectly the benefits of a contract. In the event that a Director that has a material interest in a 
contract, he must disclose his interest and the contract must be referred to the Board or the 
Executive Committee of the Corporation for approval.” In this case, there is no evidence that 
the conflict of interest of Baribeau and Donlevy was ever approved or even considered by the 


Corporation. 


'® Stellick Affidavit, para 15, Vol. I, Tab 1, at p. 6 
'? Stellick Affidavit, para 16, Vol. I, Tab 1, at p. 6 
° Stellick Affidavit, para 17, Tab 1, Vol. I, at p. 6 
7! Schedule O-3, Section 3.1, Exhibit “A” to Stellick Affidavit, Vol. II, Tab 1A, at p. 338 
 Stellick Affidavit, para 18, Vol. 1, Tab 1, at p. 6 
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Financial Commitment of the Catholic Entities‘/;CCEPIRSS 


29. The financial commitments of the Catholic Entities are detailed in Part III of Schedule O- 
3. They can be summarized as follows: (a) a commitment in the amount of $29 million in cash; 
(b) a commitment to provide in-kind services for a value of $25 million; and (c) a commitment to 
use their best efforts to raise $25M through a Canada-wide fund raising campaign that is to end 


in 2014.7? The funds for each of these activities were to be segregated,” 


30.. Section 3.4 of Schedule O-3 provides that the Corporation is required to pay the AHF the 
amounts received from the Catholic Entities and as provided for in section 5 of Schedule C to 
Schedule O-3. Section 5 of Schedule C then provides that at least 80% of all monies received 
from the Catholic Entities must be paid to the AHF. Only the remainder of the funds can be 
used to pay for either programs or, with the written consent of Canada, administration costs. 


Section 3.4 of Schedule O-3 and Section 5 of Schedule C to Schedule O-3 reads as follows: 
Schedule O-3 


3.4 The Corporation shall pay monies deposited with it pursuant to section 3.3 to the Aboriginal 
Healing Foundation (“AHF”) in accordance with Schedule C or in accordance with Schedule B 
under the exception set out in section 4 of Schedule C. 


Schedule C 
Conditions under which Payments Are Made From the Corporation to the Aboriginal 
Healing Foundation (“AHF”) 


5. At least 80% of monies paid under Section 3.3 of this Agreement shall be transferred in 
accordance with this Schedule. * 


31. Section 3.12 of Schedule O-3 provides that reasonable administration costs may be 
deducted from the interest that the Corporation earns on the capital that it holds. If there are 
 Stellick Affidavit dated, para 20, Vol. I, Tab 1, at p. 7 


*4 Schedule O-3, Section 3.2, Exhibit “A” to Stellick Affidavit, Vol. II, Tab 1A, at p. 347 
>> Schedule O-3, Section 3.1 and Schedule C, Exhibit “A” to Stellick Affidavit, Vol. II, Tab 1A, at pp. 348 and 384 
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amounts left over from the interest amounts, they are to be paid pursuant to Schedule B of 
Schedule O-3. At the time of signing, it was anticipated that the interest earned on the capital 
amount would cover all administration costs. CCEPIRSS was also expected to invest the capital 


in appropriate investment instruments.”° 


32. Section 3.12.1 of Schedule O-3 also provides where the interest amounts generated on an 
annual basis from the capital are not sufficient to cover administration expenses, CCEPIRSS may 
deduct administration costs from the capital. However, section 3.12.1 provides that the 
deduction from capital may only be made if it is a reasonable administration cost and with the 
written consent of Canada.”’ The administrative expenses of the Corporation cannot be paid 


from the capital unless and until Canada provides consent. Section 3.12.1 reads as follows: 


3.12.1 Should the reasonable administration costs exceed the amount of interest on the funds on an 
annual basis, then the reasonable administration cost of operating the Corporation may, with the 
consent in writing of the Government be paid from the capital amount held by the Corporation. 


; etic 53562 
The Government may not unreasonably withhold the consent referred to in this Section. : 


33. Any such deduction from capital for these costs can only be made after CCEPIRSS has 


made its required contribution to the AHF.”’ 


AANDC Communications with CCEPIRSS 


34. On September 14, 2011, CCEPIRSS informed Canada that it had earned little interest on 
the capital amounts. No explanation was provided as to why the capital amounts had not 
generated more interest” On cross-examination, Baribeau stated that there had been a market 
crash in or about 2009 which explained the poor return on the capital. No details were provided 


on the market instruments that were used or on the amounts that were invested. 


6 Stellick Affidavit, para 21, Vol. I, Tab 1, at p.7 

*7 Stellick Affidavit, para 22, Vol. I, Tab 1, at p. 7 

8 Schedule O-3, Section 3.12.1, Exhibit “A” to Stellick Affidavit, Vol. II, Tab 1A, at p. 349 
> Stellick Affidavit, para 23, Vol. I, Tab 1, at p. 8 

*° Stellick Affidavit, at para 26, Vol. 1, Tab 1, at p. 8 
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35. By letter dated October 17, 2011, CCEPIRSS informed AANDC that the Corporation 
would be unable to forward the $2.5M that was owing to AHF under Schedule O-3. 
CCEPIRSS explained that it had incurred administration costs in excess of what had been 
anticipated and in excess of the interest that it had generated from the capital amounts. 
CCEPIRSS requested permission to apply $2M from the capital amounts to offset the 
administration costs. At the time, Canada was unaware that the increased costs were related to 


legal fees.*! 


36. The letter from CCEPIRSS described meetings and events of the TRC, OC, NAC and 
AHF among others that fell within the Catholic Entities obligations in the Settlement Agreement 
and not CCEPIRSS obligations in Schedule O-3. The administration costs related to attending 
these events and activities were intended to be assumed by the individual Catholic Entities and 


were not matters that related to the administration of contributions by CCEPIRSS.” 


37. Canada has never agreed to pay for legal fees or allow the Corporation to pay legal fees 
for matters that are the sole responsibility of the Catholic Entities. On cross-examination, 
Baribeau alleged that there were discussions with Canada where it had agreed to allow the 
Catholic Entities to deduct some legal expenses not otherwise referenced in the Settlement 
Agreement. He failed to provide a shred of evidence to substantiate this new contention. In any 
event, the Parties to the IRSSA agreed to section 6.4 of Schedule O-3 which states that the 


schedule supersedes all discussions and cancels any prior agreements.” 


38. By letter dated January 25, 2012, AANDC informed CCEPIRSS that Canada would 
review the request to deduct $2M from the capital. AANDC requested financial information 


from CCEPIRSS.*4 


3! Stellick Affidavit, para 27 Vol. I, Tab 1, at pp. 8-9; Exhibit “C”, Letter from CCEPIRSS to Canada, dated October 
17, 2011, Vol II, Tab C, at p. 663 

» Stellick Affidavit, para 28, Vol. I, Tab 1, at p. 9; Exhibit “C”, Letter from CCEPIRSS to Canada, dated October 
17, 2011, Vol II, Tab C, at p. 663 

°? Schedule O-3, Section 6.4, Exhibit “A” to Stellick Affidavit, Vol. II, Tab 1A, at p. 358 

* Stelllick Affidavit, para 30, Vol. I, Tab 1, at p. 9; Exhibit “D”, Letter from Ms. Chatillon, Assistant Deputy 
Minister of AANDC to CCEPIRSS, dated January 25, 2012, Vol II, Tab D, at p. 668 
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39. From January 25, 2012, to about March 29, 2012, CCEPIRSS provided some financial 
information to AANDC. CCEPIRSS stopped short of providing the invoices from law firms or 
even a description of the legal services that had been provided on the grounds that they were 
privileged.’ > On cross-examination, Baribeau acknowledged that he had billed the Corporation 
both as a lawyer and a consultant, at the same billable rate and from the same law firm, for 


attending meetings and events described in the Settlement Agreement. 


40. By letter dated March 29, 2012, AANDC informed CCEPIRSS that it had a number of 
concerns on the deductions claimed. The financial information disclosed that CCEPIRSS was 
claiming administration costs that it was not entitled to claim, namely legal fees and costs for 
participation in matters that were the responsibility of the Catholic Entities and not CCEPIRSS. 
ANNDC also had grave concerns over the amounts that were being claimed. No other church 
organizations had claimed legal fees. AANDC refused to consent to the deduction, which was a 


requirement under Schedule O-3. The letter reads, in part, as follows: 


Administrative Expenses and the Aboriginal Healing Foundation 
(...) 


Expenses related to legal fees or participation in substantive matters under the Indian Residential 
School Settlement Agreement (IRSSA) are not considered administrative expenses and will not be 
allowed. 


In particular, you have included the cost of CCEPIRSS’ participation in various initiatives 
including the appointment of TRC Commissioners, meetings of the National Oversight Committee, 
the National Administrative Committee, the AHF and All Parties to the IRSSA. As per section 14 
of Schedule N of the IRSSA, Parties must bear the costs of participation and attendance in TRC 
events (Annex A). Further Article 13.14 and 13.11 of the IRSSA indicates that neither the 
Churches’ nor Canada’s representatives on the National Oversight Committee and the National 
Administration Committee will be compensated under the Settlement Agreement (Annex B). We 
consider this to be a clear indication that the defendants must not draw from funds. to the 
disadvantage of the beneficiaries under the IRSSA. Consequently, we cannot consent to reducing 
the principal amount owing from CCEPIRSS to the AHF by the cost of participating in these 
IRSSA implementation activities. 


Legal Fees 


*° Stellick Affidavit, para 31, Vol. 1, Tab 1, at p. 10 
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With respect to the $2,716,494 in CCEPIRSS legal fees (Annex C) — whether they be in the context 
of court-related proceedings or for implementation activities — we indicated in an October 9, 2009 
letter from Luc Dumont, former Director General for IRSSA Dispute Resolution and Operations, to 
Father L’Heureux, that the payment of $900,000 for legal fees fulfills the Government of Canada’s 
commitment to contribute towards the legal fees incurred by Catholic entities in the negotiation and 
certification of the IRSSA (Annex D). The only agreement to pay legal fees was with respect to the 
fees incurred during the negotiations leading up to the IRSSA and prior to signing the IRSSA in 
May 2006. There is no subsequent agreement between the Government of Canada and the 
Catholic entities to pay legal fees beyond those already agreed to and fully paid by Canada. 
Therefore, Canada has no authority to cover any legal costs incurred by the Catholic Entities after 
they signed the Agreement. 


ja”? 


41. As it relates to the OC, NAC, and TRC, the cost of attending these meetings and events 
were to be borne by the Catholic Entities and not CCEPIRSS.’” While Baribeau now contends 
that AANDC invited CCEPIRSS to attend these meetings and events, he has not produced a 
single shred of evidence in support of this contention, not to mention any record to suggest that 


he could bill his time as either a lawyer or a consultant to the Corporation for attending. 


42. As it relates to legal fees incurred by the Catholic Entities prior to May 2006, Canada had 
agreed to contribute an amount, but only as these fees related to the negotiation and certification 
of the IRSSA. Canada paid $900,000.00 to the Catholic Entities. Canada never agreed to make 
any further contribution for legal fees nor has it ever consented to allow CCEPIRSS to deduct 
legal fees.** The contention that there was an oral discussion is unsubstantiated by any written 


evidence, other than the oral evidence of Baribeau which is self-serving.” 


43. The financial information provided to AANDC disclosed that the Corporation had 
claimed $2,716,494.00 in legal fees for the period 2008 to 2011. The amounts were in large part 
paid to the law firms of Baribeau and Donlevy, both either active directors or the Corporation or 
former directors. Again, no other church organization has claimed legal fees. There are also no 


resolutions authorizing these “self-dealing” transactions or waiving the conflict of interest. 


© Stellick Affidavit, para 32, Vol. I, Tab 1, at pp. 10-11; Exhibit “E”, Letter and Annexes from Ms. Chatillon to 
CCEPIRSS, dated March 29, 2012, Vol. II, Tab E, at p. 672 

57 Stellick Affidavit, paras 33-34, Vol. I, Tab 1, at p. 11 

* Stellick Affidavit , para 35, Vol. I, Tab 1, at p. 11 

sd Transcript of cross-examination of Pierre Baribeau dated May 7, 2014 (“Transcript of Baribeau”), pp. 67, 68 and 
69, Record of the Attorney General of Canada (“AG Record”), Tab 3 
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While Baribeau explained on cross-examination that the Board of Directors was aware that they 
were providing legal/consultant services to the Corporation, they fail to consider that they were 
the Board of Directors. The legal fees, as reported by the Corporations accountants, are as 


follows:”° 


March 31, 2007 (Legal fees claimed for period | $471,536.00 
prior to agreement being signed) 


March 31, 2008 (194 days of the agreement after 
March 31, 2010 $808,282.00 
Total $2,716,494.00 


44, The Corporation has received $14,582,956 in capital and that has only earned a mere 


$6,252.00 in interest. Canada assessed the amount of interest that the same capital amount 
would have earned if the Bank of Canada average bank interest rate in effect at the time was 
applied. Based on that rate, the capital should have earned $134,213.00 in interest payments. 
No explanation has been provided for the low interest amounts that the Corporation received.”! 
On cross-examination, Baribeau said that there had been a market crash in 2009 which accounts 


for the poor return. 


45. By letter dated March 29, 2012, AANDC agreed to allow a deduction of $1M for 
administration costs, but only as described in Annex G to the letter. AANDC did not authorize 
any deduction for the legal expenses claimed. To the extent that CCEPIRSS has deducted legal 
expenses or any other expenses beyond what has been authorized by Canada, it is an 


; ‘ 4 
unauthorized deduction.” 


46. By letter dated April 12, 2012, CCEPIRSS thanked AANDC for taking the time to review 


the expenses claimed for both the Catholic Entities and the CCEPIRSS. The letter 
acknowledged that the costs claimed were not limited to CCEPIRSS administration costs but 


 Stellick Affidavit, para 36, Vol. 1, Tab 1, at p. 11 

*' Stellick Affidavit, para 37, Vol. I, Tab 1, at p. 12 

© Stellick Affidavit , para 38. Vol. I, Tab 1, at p. 12; Exhibit “E”, Letter and Annexes from Ms. Chatillon to 
CCEPIRSS, dated March 29, 2012, Vol II, Tab E, at p. 672 
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included costs of the Catholic Entities.7 On cross-examination, Baribeau expressed the view 
that the wording of the Article of Incorporation were broad and that CCEPIRSS could take on an 
expanded role and even step into the shoes of the Catholic Entities when performing non- 


financial obligations under the main Settlement Agreement. 


47. By letter dated July 21, 2012, CCEPIRSS informed AANDC that it wanted to mediate the 
disagreement and Baribeau had been mandated to represent the Catholic Entities and 
CCEPIRSS.” 


48. On September 4, 2012, AANDC informed the Corporation that the Net Amount owed by 
the Catholic Entities was $20,655,425.00, of which a minimum of 80% ($16,524,339.00) had to 
be transferred by the Corporation to the AHF. AANDC informed CCEPIRSS and the Catholic 
Entities that they had not met their obligations and that only $14,000,000.00 had been transferred 
to date, leaving $2,524,339.00 still owing.” 


49. By letter dated September 17, 2012, CCEPIRSS, informed Canada that an amount 
equivalent to the following was being sent to the AHF: $20,655,425.40 (Net Amount) - $2M x 
.80 - $14M (amount already paid) = $924,340.32. To AANDC’s surprise, CCEPIRSS was now 
deducting administration costs from the amounts it received from the Catholic Entities, before 
making the required minimum 80% contribution to AHF.*° This was in contravention of 


Schedule O-3. 


50. | CCEPIRSS was also alleging that AANDC had agreed to a further deduction of 
$1,450,000.00 as administration expenses. During the course of discussions, AANDC had 
indicated that it was prepared to allow CCEPIRSS to hold $475,000.00 in its accounts to offset 


“ Stellick Affidavit, para 39, Vol I, Tab 1, at p. 12; Exhibit “F”, Letter from (Most) Rev. Pettipas to Ms. Chatillon, 
dated April 12, 2012, Vol. I, Tab F, at p. 687 

“ Stellick Affidavit, para 40, Vol. 1, Tab 1, at p. 13; Exhibit “G”, Letter from CCEPIRSS to Ms. Chatillon dated 
July 21, 2012, Vol. I, Tab G, at p. 689 

“Stellick Affidavit, para 41, Vol. I, Tab 1, at p. 13; Exhibit “H”, Letter from Ms. Chatillon to CCEPIRSS dated 
September 4, 2012, Vol. II, Tab H, at p. 693 

“© Stellick Affidavit, para 42, Vol. I, Tab 1, at p. 13 
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future allowable administration costs. AANDC did not authorize use of these funds for payment 


of added administration expenses.*” 


Sl. By letter dated October 22, 2012, AANDC informed CCEPIRSS that while it had sent 
$924,340.32 to the AHF, the Corporation was still required to pay $2,075,085.00, of which 80%, 
being $1,600,000.00, had to be paid to the AHF. AANDC informed CCEPIRSS that it had not 
consented to administration of $1,450,000.00. While $475,000.00 could possibly be held in 
abeyance for future allowable administration expenses, in addition to the $1M that had been 


approved, Canada would have to provide its consent.”® 


to the Information Act 
Faceés & tinformation 


52. By letter dated November 22, 2012, CCEPIRSS provided an attachment detailing the 


deductions made by the Corporation. CCEPIRSS had deducted administration costs, before 
making the 80% contribution towards the AHF. The net effect is that the Catholic Entities pay 
$15,583,720.00 instead of $16,524,340.00 to AHF. The attachment also described a new 
deduction of $175,775.00 in administration costs, for which no explanation was provided to 


AANDC.” 


53. | On November 27, 2012, CCEPIRSS provided a further accounting report to AANDC. 
The report contained an updated table which described a deduction for administration costs in the 
amount of $1,175,775.00. The note to the report also provides that the 80% contribution to the 


AHF is being calculated after the administration expenses have been deducted.” 


54, On December 21, 2012, AANDC advised CCEPIRSS that in the absence of financial 
information, it was requesting that the Corporation pay $1,600.000.00 to the AHF and 
$475,085.00 to Schedule B programs, within 60 days from January 1, 2013.>" 


”’ Stellick Affidavit, para 43, Vol. I, Tab 1, at p. 13; Exhibit “I”, Letter from CCEPIRSS, dated September 17, 2012, 
Vol. II, Tab I, at p. 698 

“8 Stellick Affidavit, para 44, Vol I, Tab 1, at p. 14; Exhibit “J”, Letter from Ms. Chatillon to CCEPIRSS dated 
October 22, 2012, Vol. II, Tab J, at p. 698 

” Stellick Affidavit, para 46, Vol. I, Tab 1, at p. 14; Exhibit “K”, Letter from CCEPIRSS to Canada, dated 
November 22, 2012, Vol. II, Tab K, at p. 709 

”° Stellick Affidavit, para 47, Vol. I, Tab 1, at p. 15; Exhibit “L”, Letter from CCEPIRSS to Ms. Chatillon dated 
December 21, 2012, Vol. Il, Tab L, at p. 713 

*! Stellick Affidavit, para. 48, Vol. I, Tab 1, at p. 15; Exhibit “M”, Letter from Ms. Chatillon to CCEPIRSS, dated 
December 21, 2012. Vol Il, Tab M, at p. 716 
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55. On March 20, 2013, in an email exchange, Baribeau, acting as legal counsel for the 


CCEPIRSS, advised that he would allow Canada to view the invoices, but that the review had to 


be limited to one AANDC official and the statement of accounts could not be used for any other - 


purpose than to validate that payment for legal services had been made. AANDC refused to 
agree to these conditions.” On cross-examination, Baribeau changed his position and 
acknowledged that his services were not entirely in relation to legal services, but also included 


representations fees. He billed representation fees at his standard billable rate. 


Status of Contributions made by the CCEPIRSS/Catholic Entities 


56. At the time that the IRSSA was executed, it was expected that the Catholic Entities’ 


$29M cash contribution was to be allocated as follows: 


Compensation Net Amount | Minimum of | Remaining 20% 
paid prior toSA | owing 80% to AHF (to AHF or 


programs under 
Schedule B) 
$4,131,085 


$29,000,000 $8,344,575 $20,655,425 $16,524,339 


57. As it relates to the “Remaining 20% (to AHF or programs under Schedule B)”, 
CCEPIRSS informed AANDC that it would transfer amounts to “Returning to Spirit”, a Catholic 
program focused on reconciliation and spiritual healing for aboriginal persons affected by the 
residential schools. $2,656,000.00 has been transferred, which leaves a shortfall of 
$1,475,085.00."* 


58. From the “Minimum of 80% to AHF”, CCEPIRSS has only paid $14,924,340.00 of the 
$16,524,339.00. This leaves a shortfall of $1,600,000.00. The calculations are summarized in 
the table below: 


» Stellick Affidavit, para 49, Vol. I, Tab 1, at p. 15; Exhibit “N”, Email from Mr. Baribeau, dated March 20, 2013, 
to the Department of Justice, Vol. II, Tab N, at p. 719 

°3 Stellick Affidavit, para 51, Vol I, Tab 1, at p. 16 

* Stellick Affidavit, para 53, Vol. I, Tab 1, at p. 16; Exhibit “O”, Email dated January 16, 2012 from “Returning to 
Spirit, confirming that they have only received $2,656,000.00 in funding from the CCEPIRSS, Vol: II, Tab O, at p. 
726 
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Minimum of 80% to AHF 


Remaining 20% (to AHF or programs under 
Schedule B) 
$4,131,085 


Amount paid to date of the remaining 20% 
$2,656,000 


Amount owing for the remaining 20% 
$1,475,085 


$16,524,339.00 


Amount paid to date of 80% to AHF 
$14,924,340.00 


Amount owing of the 80% to AHF 
$1,600,000.00 


Total still owing $3,075,085.00 
Amount agreed for admin costs from Sept ; 


$1,000,000.00 
2007 to March 31, 2011 
Outstanding obligation owing minus amount | $2,075,085.00 
allowed for admin costs 
Min. amount outstanding obligation to be paid | $1,600,000.00 
to the AHF 


Remainder — can be held in case of additional | $475,085.00 
admin costs that cannot be covered by interest 
up to Sept. 2012 


Accounting Discrepancies Identified on Cross-Examination 


59. In April 2014, CCEPRISS delivered two affidavits where it sought to explain the 
accounting activities of the Corporation. The Affidavit of Baribeau and the Affidavit of Nolet as 


well as their cross-examinations disclosed new accounting information that sounded alarm bells 


for Canada. A summary of the accounting discrepancies is reproduced below: 


Relevant Provision in IRSSA or 
Articles of Incorporation/By-law | Evidence Reference 
No. 1 


Purpose of Schedule O-3, section 3.1: Members of the Board of Directors | Transcript of 
CCEPIRSS The Catholic Entities will establish have carried out and charged Baribeau, pp. 
a not for profit corporation for expenses to the Corporation for 8, 9, 10, 55, 


healing and reconciliation for the activities outside the Corporation’s | 56, 57, 58, 59, 
exclusive purpose of implementing mandate, including but not limited | 60, 61, 62, 
and carrying out the financial and to attending meetings of the TRC, AG Record, 
In-Kind Services provided for in OC and NAC, which were the Tab 3 

this Agreement and, subject to responsibility of the Catholic 

approval by the Government of its Entities themselves under IRSSA. 

articles of incorporation, will have 

established the Corporation before CCEPIRSS has used funds from 


°° Stellick Affidavit, paras 53-54, Vol. I, Tab 1, at p. 16 
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the execution of this Agreement. ... capital to pay for expenses related 
to these activities, which expenses 
were to be borne by the Catholic 


Entities in accordance with IRSSA. 


See also IRSSA, articles 13.11(1) 
and 13.14(1) and Schedule N, 
section 


Schedule O-3, section 3.1: 

... The Corporation shall provide the 
Government with its constating 
documents and bylaws upon 
incorporation, and as amended from 
time to time, and with financial 
statements on its operations no later 
than 120 days following the end of 
each fiscal year until the financial 


Signed financial statements for Transcript of 
2007, 2008, 2009, 2010 and 2011 Nolet, pp. 16, 
were not provided to Canada until 17, AG 

2012; Record, Tab 4 


The financial statements prepared 
by the CCEPIRSS’s external 
auditors related to the cash- 

contributions only. 


The CCEPIRSS’ auditors were not 
mandated to review or audit the 
funds, records and accounts of the 
In-Kind services or fund-raising 
campaign. 


for by this Agreement and the 
Settlement Agreement are fulfilled. 


The CCEPIRSS made at least two 
cash-calls, about which their 
auditors were unaware. 


The financial statements do not 
reflect the complete financial 
situation of CCEPIRSS. 


Segregation of 
Funds 


CCEPRISS did not segregate the Transcript of 
Cash Contributions as $1.8 million | Baribeau, at 
of those funds were advanced asa__| pp. 32, 33, 
loan to another company for the AG Record, 
fund-raising campaign. Tab 3 


Schedule O-3, section 3.2: 

The Corporation shall maintain 
segregated funds, accounts and 
record for each of the below listed 
$29,000,000 cash contributions, 
$25,000,000 In-Kind Services, and 
the funds raised in the Canada-wide 
fund raising campaign 


Transcript of 
Nolet, at pp. 
18. 81, 82, 

AG Record, 
Tab 4 


80% of Cash 
Contributions to 
be paid to the 
Aboriginal 
Healing 
Foundation 


Schedule O-3, section 3.4: The minimum 80% has not been Stellick 


The Corporation shall pay monies paid to the AHF. Affidavit, 
deposited with it pursuant to section paras. 53-54, 
3.3 to the Aboriginal Healing - $1.6 million remains to be paid to Vol. I, Tab 1, 


AHF in order for the Corporation to | at p. 16 
meet the minimum 80% 


requirement. 


Foundation (“AHF”) in accordance 
with Schedule C or in accordance 
with Schedule B under the 
exception set out in section 4 of 
Schedule C. 


Stellick 
Affidavit, 

para. 44, Vol. 
I, Tab 1, at p. 


- This $1.6 million amount has been 
outstanding since at least October 
2012. 


Schedule C, section 5: 
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Expenses of 
operating the 
CCEPIRSS to 
be paid from 
Interest earned 
on cash 
contributions 


ieee Earned 


At least 80% of monies paid under 
Section 3.3 of this Agreement shall 
be transferred to the AHF in 
accordance with this Schedule. 


Schedule O-3, section 3.12: 

So long as contributions made 
under section 3.3 to the Corporation 
are kept current as required by this 
Agreement, interest accruing on the 
funds held by the Corporation shall 
be used by the Corporation, first, 
for the payment of reasonable 
administration costs of the 
Corporation, and thereafter in 
accordance with Schedule B. ... 


While the minimum obligation to 
the AHF has not been met, the 
Corporation: 

- failed to invest the capital to earn 
interest to pay operating expenses; 
- drew down on the capital to pay 
for operating expenses, without 
Canada’s consent; 

- paid $2.7 million to law firms for 
legal fees and “representation” fees 
for activities unrelated to carrying 
out the financial and In-Kind 
Services; 

- transferred $2,656,000 to 
Returning to Spirit, a Schedule B 
programs; 

- paid another $1,618,809 in cash 
for other programs under Schedule 
B, which amount was not disclosed 
to Canada until April 2014 and the 
particulars of which remain 
undisclosed; 

- advanced $1.8 million of the Cash 
Contribution funds as a loan to 
another company to run a fund- 
raising campaign and failed to 
recover the loan. 


CCEPIRSS paid administration 
costs from capital. This was done 
before seeking Canada’s consent to 
apply $1 million of capital to 
administration costs and continued 
to be done without Canada’s 
consent thereafter. 


CCEPIRSS failed to earn sufficient 
interest on capital to pay for 
administration expenses. 


Document disclosed pursuant to the Access fo the information Act 
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Transcript of 
Nolet, at pp. 
49-52, 61, AG 
Record, Tab 4 


Transcript of 
Baribeau, at 
pp. 68-70, AG 
Record, Tab 3 


Exhibit to the 


Affidavit of 
Nolet 
(Calculation 
Spreadsheet), 
AG Record, 
Tab 2 


Transcript of 
Baribeau, at 
pp. 100-104, 
AG Record, 
Tab 3 


Stellick 
Affidavit, 
para. 37, Vol. 
I, Tab 1, at p. 
12 


Schedule O-3, section 3.12: 

So long as contributions made 
under section 3.3 to the Corporation 
are kept current as required by this 
Agreement, interest accruing on the 
funds held by the Corporation shall 
be used by the Corporation, first, 
for the payment of reasonable 
administration costs of the 
Corporation, and thereafter in 
accordance with Schedule B. ... 


The Corporation was expected to 
invest the Cash Contributions 
(capital) it received to earn 
adequate interest. 


From September 2007 to March 
2011, the Catholic Entities paid 
$14,582,956 to the Corporation. 
During the same period, $6252 in 
interest was earned on these 
payments. (Letter from E. 
Chatillon, March 29, 2012) 


Transcript of 
Nolet, at pp. 

| 44 and 52, 
AG Record, 
Tab 4 


Exhibit E to 
the Stellick 
Affidavit, 
Vol. II, Tab E, 
at p. 672 
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Reasonable 
Administration 
Costs may be 
Paid from 
capital with 
Canada’s 
consent 


Schedule B 
Programs 


Schedule O-3, section 3.12.1: 
Should the reasonable 
administration costs exceed the 
amount of interest on the funds on 
an annual basis, then the reasonable 
administration costs of operating 
the Corporation may, with the 
consent of the Government be paid 
from the capital amount held by the 
Corporation. The Government may 
not unreasonably withhold the 
consent referred to in this Section. 


Schedule O-3, section 3.4: 

The Corporation shall pay monies 
deposited with it pursuant to section 
3.3 to the Aboriginal Healing 
Foundation (“AHF”) in accordance 
with Schedule C or in accordance 
with Schedule B under the 
exception set out in section 4 of 
Schedule C. 


Schedule C, section 4: 
Subject to article 5 of this Schedule, 
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If the same funds had been invested 
at average Bank of Canada interest 
rates in the same time period, they 
could have earned $134,213 in 
interest. (Letter from E. Chatillon, 
March 29, 2012) 


Money has been taken from capital 
to pay for administrative expenses 
before any request was made by the 
Corporation for Canada’s consent 
to do so. 


The Corporation first requested 
Canada’s consent to apply $2 
million of capital to accrued 
operating costs on October 17, 
2011. 


Canada agreed that $1 million 
could be paid out of the capital 
amount for reasonable 
administration costs for the period 
September 2007 to March 2011. 


The Corporation paid a further 


$186,711 in administration costs 
from capital for the year ended 
March 31, 2012, without Canada’s 
consent. 


The Corporation paid a further 
$141,442 in administration costs 
from capital for the year ended 
March 31, 2013, without Canada’s 
consent 


The Corporation has depleted all 
monies and has but $30,000 left in 
its accounts 


If the Corporation transferred 80% 
of the Net Amount to the AHF, the 
remaining 20%, or a total of 
$4,131,086, could be transferred to 
the AHF or Schedule B programs. 


As of March 29, 2012, the 
Corporation had transferred 
$2,656,000 to a Schedule B 
program, “Returning to Spirit.” 


Neither the Corporation nor its 
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Transcript of 
Baribeau, pp. 
104-106, AG 
Record, Tab 3 


Transcript of 
Baribeau, p. 
75, AG 
Record, Tab 3 


Transcript of 
Nolet, pp. 22, 
71-74, 77-78, 
AG Record, 
Tab 4 


Exhibit to the 
Affidavit of 
Nolet 
(Calculation 
Spreadsheet), 
AG Record, 
Tab 2 


Stellick 
Affidavit, 
para. 38, Vol. 
I, Tab 1, at p. 
12 


Transcript of 
Nolet, at pp. 
62-68, AG 
Record, Tab 4 


Exhibit to the 
Affidavit of 
Nolet 
(Calculation 
Spreadsheet), 
AG Record, 
Tab 2 
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auditors informed the Government 
of any other funding going to 
Schedule B programs prior to this 
litigation. 


where an application is not 
accepted by the AHF, the 
Corporation may fund the program 
if it satisfies the criteria set out in 
Schedule B. 


- On April 16, 2014, Canada received 
a chart prepared by the 
Corporation’s auditors claiming, for 
the first time; that another $1.6 
million was paid in cash for 
programs under Schedule B. The 
auditor learned of this information 
from the Corporation within the 
previous 30 days. 


Section C, section 5: 
At least 80% of monies paid under 
Section 3.3 of this Agreement shall 
be transferred to the AHF in 

accordance with this Schedule. 


The auditor Mr. Nolet’s evidence 
was that this money did not come 
from the Cash Contributions being 
held by the Corporation, but from 
outside the Corporation. 


The auditor conceded on cross- 
examination that since this $1.6 
million was not part of the 
_Corporation’s capital, it should not 
have been listed on the chart as a 
contribution by the Corporation to 
Schedule B programs. 


Mr. Baribeau’s evidence on cross- 
examination was that this $1.6 

million cash contribution was made 
in 2009. 


Mr. Baribeau’s evidence was that 
this $1.6 million paid in cash was 
included among the “In-Kind 
Services” provided by the 
Corporation. This evidence is 
difficult to reconcile with the fact 
that “In-Kind Services” were 
services and not moneys paid for 
programs. 


- There is no evidence that AHF did 
not accept an application for 
funding such that Corporation 
could provide this $1.6 million to a 
Schedule B program before the 
Corporation deposited at least 80% 
of the Cash Contributions to AHF. 
$1.6 million of this obligation 
remains outstanding. 


By-law No. |, section 3.17 - | Two members of the CCEPIRSS 
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Interest 


Legal Fees 


A director or officer who is a party 
to or who is a director or officer of 
or has a material interest in any 
person who is a party to a material 
contract or a proposed material 
contract with the Corporation shall 
disclose the nature of and extent of 
their interest at the time and in the 
manner provided by the Act. Any 
such contract or proposed contract 
shall be referred to the Board of the 
Executive Committee of the 
Corporation for approval even if 
such a contract is one that in the 
ordinary course of the 
Corporation’s business would not 
require approval by the Board or 
the Executive Committee. ... 


IRSSA, article 13 

13.11(1) NAC Fees: Members of 
NAC will be compensated at 
reasonable hourly rates subject to 
the maximum monthly operating 
budget set out at Section 13.11(2) 
of this Agreement except 
representatives for Canada or the 
Church Organizations, who will not 
be compensated under this 
Agreement. 


13.14(1) Oversight Committee 
Fees: Canada agrees to pay an 
honorarium to each member of the 
Oversight Committee, other than 
members representing Canada or 
the Church Organizations, at the 
same rate and on the same 
conditions as apply from time to 
time for adjudicators appointed for 
the IAP. 


Schedule N, section 14: 


Institutional parties shall bear the 
cost of participation and attendance 
in [Truth and Reconciliation] 
Commission events and community 
event, as well as provision of 
documents. ... 


Board of Directors, Mr. Baribeau 
and Mr. Donlevy, are also partners 
of law firms that received payment 
for legal and “representation” or 
“agent” services. 


CCEPIRSS has paid $2.7 million 
dollars to law firms for “legal fees” 
and “representation fees” 


Mr. Baribeau’s law firm, Lavery, 
and Mr. Donlevy’s law firm, 
McKercher, each received 
approximately 40% of that amount. 


There is no resolution of the Board 
of Directors approving the contracts 
for these services. 
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Transcript of 
Baribeau, at 
pp. 70, 71, 72, 
75, AG 
Record, Tab 3 


According to the Corporation’s 
auditors, from the signing of the 
IRSSA to March 31, 2011, the 
Corporation’s legal fees were $2.7 
million. 


The “legal fees” were not limited to 
carrying out the financial and In- 
Kind commitments, but were 
“legal” and “representation” fees 
for meeting and other activities that 
were the responsibility of the 
Catholic Entities, including TRC, 
NAC and OC meetings and events. 


- The legal fees were among the 
“administration costs” that 
CCEPIRSS wanted Canada’s 
consent to pay out of its capital. 


- Canada did not consent to payment 
of legal fees for activities unrelated 
to carrying out the financial and In- 
Kind contributions, as those fees 

are not payable under IRSSA. 


The Corporation has paid this $2.7 
million in legal fees, 80% of which 
has been paid to the law firms of 
two members of its own Board of 
Directors. 


firms even though it still owes $1.6 
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CCEPIRSS paid $2.7 million to law 


Transcript of 
Baribeau, at 
pp. 58, 61, 62, 
70, 71, 72, 75, 
91, AG 
Record, Tab 3 


Exhibit to the 
Affidavit of 
Nolet — 
(Calculation 
Spreadsheet), 
AG Record, 
Tab 2 


Exhibit E to 
the Stellick 
Affidavit, 
Vol. II, Tab E, 
at p. 672 
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million of the minimum 
contribution it is required to make 
to the AHF. 


Baribeau acknowledged that his 
law firm had billed out at the same 
rate for his legal services and his 

consulting services. 


Calculation of | Schedule C to Schedule O-3, CCEPIRSS has attempted to reduce | Transcript of 


Amounts Owed | section 5: its obligation to AHF by calculating | Nolet, at pp. 
to AHF At least 80% of monies paid under the minimum 80% affer deducting | 28-38, AG 
section 3.3 of this Agreement shall all of the amounts it claims Record, Tab 4 


be transferred to the AHF in 
accordance with this schedule. 


administration costs. 


- The auditor conceded on cross- 
examination that this approach: (a) 
gives AHF less than 80% of the 
monies paid under section 3.3; (b) 
results in less money going to AHF 
as expenses increases; (c) places the 
risk of increased expenses on the 

intended IRSSA beneficiaries. 


The auditor conceded that this 
approach is not required by GAAP. 
In fact, GAAP principles do not 

come into play in this calculation. 


The auditor agreed that Canada’s 
approach of determining the 
minimum 80% owed to AHF before 
deducting expenses ensures that 
80% of the monies go to AHF. 


Fund-raising Schedule O-3, section 3.2 CCEPRISS’ initial request for Stellick 


campaign The Corporation shall maintain Canada’s consent to apply $2 Affidavit, 
segregated funds, accounts and million of capital to operating costs | para. 55, Vol. 
records for each of the below listed did not disclose that capital funds 1, Tab 1, p. 17 


$29,000,000 cash contribution, 
$25,000,000 In-Kind Services, and, 
the funds raised in the Canada-wide 


had been or were going to be 
advanced to the fundraising 
campaign (despite the requirement 


Exhibit C to 


fund-raising campaign. that the capital funds and the Stellick 
fundraising funds be segregated). Affidavit, 
Schedule O-3, section 3.9 (Letter from Most Rev Pettipas, Vol. II, Tab 


Each Catholic Entity and the 
Corporation further agree to use 
their best efforts throughout the 


October 17, 2011. C, at p. 663 


- The auditor’s evidence was that Exhibit to the 


seven year period following the day some of the loan has been repaid Affidavit of 
after the coming into force of this but $1.2 million has not been Nolet 
Agreement to raise $25,000,000 recovered. In his opinion, it will (Calculation 


through a Canada-Wide campaign not be recovered. Spreadsheet), 


2) 
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to be established by the Corporation 

for healing and reconciliation for 
former IRS students and their 
families and communities. The 
funds to be raised through the 
Canada-Wide campaign, net of 
reasonable and necessary 
administration costs to raise funds, 
shall be paid to the Corporation on 
an annual basis and awarded as 
grants in accordance with Schedule 
B. 


re a 


In a chart purportedly showing 
CCEPIRSS “actual situation as of 
April 1, 2014, CCEPIRSS listed the 
$1.2 million unpaid loan as an 
“administration cost.” Mr. Nolet 
later admitted that was wrong, that 
the loan was not an administration 
costs and should not have been 
recorded as such. 


The loan has not been repaid even 
though $4 to 5 million has been 
raised through the fund-raising 
campaign. 


The fundraising campaign was 
supposed to raise $25 million and 
the administration costs of the 
fundraising campaign were to be 
paid out of the funds raised (not 
from the capital to be deposited 
with AHF for IRSSA beneficiaries). 


While CCEPIRSS claims to be 
unable to raise funds for IRSSA 
beneficiaries, CCEPIRSS was able 
to raise funds through two cash 
calls, which it did not disclose to its 
auditors and used for its own 
purpose, including to pay $2.7 
million in legal and “representation 
fees” charged by the law firms of 
two of CCEPIRSS’ directors. 


AG Record, 
Tab 2 


Transcript of 
Nolet, pp. 16, 
80-84, AG 

Record, Tab 4 


Transcript of 
Baribeau, pp. 
81-82, AG 

Record, Tab 3 


Transcript of 


“Actual In April 2014, CCEPIRSS’ auditor Baribeau at 
Situation as of prepared a chart purporting to show the pp. 76, 78, 
April 21,2014. “actual situation as of April 1, 2014 of AG Record, 
of administration costs claimed from Tab 3 
Administration CCEPIRSS to Canada,” the auditor 
Costs Claimed affirmed under oath was accurate. On Transcript of 
from cross-examination, Mr. Nolet admitted: Nolet, at pp. 
CCEPIRSS to 34-37, 66, AG 
Canada” The chart was not prepared using Record, Tab 4 
generally accepted accounting : 
principles; Exhibit to the 
He was directed by the Board of Affidavit of 
Directors to prepare the chart; Nolet 

He was directed by the Board of (Calculation 
Directors to include an entry Spreadsheet), 
showing $1.6 million paid in cash AG Record, 
for programs under Schedule B, Tab 2 

even though these monies were not 
held by the Corporation, were never 
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recorded in the Corporation’s 
financial statements and, should not 
have been included in the chart as 
they are not part of the actual 
situation of CCEPIRSS; 

The chart records $1 million in 
administration costs agreed to by 
Canada, which he admitted were 
already paid from capital before 
Canada gave its consent; 

$186,711 in administrative costs 
claimed for the year ending March 
31, 2012, have been paid from 
capital without Canada’s consent; 
$141,442 in administrative costs 
claimed for the year ending March 
31, 2013, have been paid from 
capital without Canada’s consent; 
He included an entry of $1.28 
million dollars for administration 
costs, which is actually an unpaid 
loan and is not an administration 
cost. 


In addition: 


Accounting 
Discrepancies 


The chart does not refer to the $2.7 
million in legal fees, that were 
previously recorded as 
administration fees and provides no 
explanation for how these fees are 
being accounted for in the 
Corporation’s financial statements; 
The chart does not show the funds 
received through two cash calls. 
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The auditors reported inconsistently 
on administration costs purportedly 
incurred by CCEPIRSS for the 
years ended March 31, 2012 and 
2013: 

- no additional amounts for 
administration costs are given in 
Mr. Nolet’s updates, dated 
November 20 and 27, 2012, for the 
year ending March 31, 2012. 
However, an additional $186,711 is 
claimed in the April 2014 chart for 
that fiscal year. 

- Mr. Nolet’s updates, dated 
November 20 and 27, 2012, claim 
$175,775 in administration costs for 
the 6 months from April 1 to 
September 30, 2012. However, 
$141,442 is claimed for 
administration costs for the entire 


Transcript of 
Baribeau at p. 
77, 78, AG 

Record, Tab 3 


Exhibit to the 
Affidavit of 
Nolet 
(Calculation 
Spreadsheet), 
AG Record, 
Tab 2 


Transcript of 
Nolet, at p.16- 
17, 66, AG 
Record, Tab 4 
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fiscal year in the April 2014 chart. 


$2.7 million in legal fees that were 
once included as administration 
costs have disappeared. 


$1.6 million in cash paid to 
Schedule B programs from other 
sources were improperly added to 
the April 2014 chart purporting to 
show CCEPIRSS’ financial 
situation. 


$1.2 million in an unpaid loan 
improperly characterized as 
“administrative costs” in the April 
2014 chart. 


Auditor states $25 million In Kind 
Services were provided even 
though he has not audited these 
records and accounts, has no basis 
on which to value the services, and 
relies only on Minutes of meetings 
provided by CCEPIRSS. 


PART II - ISSUES 


60. 


a) 


b) 


c) 


d) 


e) 


The issues are as follows: 


Is CCEPIRSS required to transfer no less than 80% of all contributions received from the 
Catholic Entities to the AHF, before making deductions for administrative expenses from 
the capital? . 


Is CCEPRISS entitled to deduct legal fees for services not related to the management of 
the contributions or for matters that are the responsibility of the Catholic Entities? 


Can Canada withhold consent for a proposed deduction if the administration costs are not 
reasonable? 


Are the actions of CCEPIRSS “oppressive”, “unfairly prejudicial” or do they “unfairly 
disregard” the interests of the public? 


Is Canada estopped from refusing to approve the legal fees claimed by CCEPIRSS? 
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f) Does the IRSSA preclude collateral agreements? 


PART Ill - ARGUMENT 


a) CCEPIRSS must Transfer no Less than 80% of all Contributions received from the 
Catholic Entities to the AHF, before Deducting Administrative Expenses 


61. The IRSSA requires that CCEPIRSS transfer no less than 80% of all financial 
contributions made Catholic Entities to the AHF, before making any deductions for 
administrative expenses. Only the remaining amounts can be used to pay for either the 


administrative expenses of the Corporation or eligible Catholic Schedule B programs. 


62. Section 3.4 of Schedule O-3 provides that the monies deposited with the Corporation 
pursuant to section 3.3 must be paid to the AHF in accordance with Schedule C or Schedule B, 


under certain exceptions. Section 3.4 reads as follows: 


3.4 The Corporation shall pay monies deposited with it pursuant to section 3.3 to the Aboriginal 
Healing Foundation (“AHF”) in accordance with Schedule C or in accordance with Schedule B 
under the exception set out in section 4 of Schedule C. 


63. Paragraph 5 of Schedule C of Schedule O-3 also provides that no less than 80% of all 
contributions deposited with the Corporation must be transferred to the AHF. The AHF is one 
of the most important initiatives aimed at providing resources that promote reconciliation and 
encourage and support Aboriginal people in building and reinforcing sustainable healing 


processes on a national basis. Paragraph 5 reads as follows: 


At least 80% of monies paid under Section 3.3 of this Agreement shall be 
transferred to the AHF in accordance with this Schedule. 


64. Paragraph 4 of Schedule C of Schedule O-3 provides that the Corporation may fund a 
program (“Schedule B program”) if it satisfies the criteria contained in Schedule B. The 


decision to fund a given Schedule B program is made by the Catholic Healing, Reconciliation 
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and Service Evaluation Committee, which is controlled by delegates chosen by the Catholic 
Entities. CCEPIRSS can use remaining amounts, after it has made the 80% transfer to the AHF, 
to pay for either administrative expenses (to the extent that they are not covered by interests 
amounts and Canada consents) or a Catholic Schedule B program. CCEPIRSS has chosen to 
fund the “Returning to Spirit” program, a Catholic program focused on reconciliation and 
spiritual healing for aboriginal persons affected by the residential schools. This Schedule B 
program was less of a priority to Canada than the AHF. 


65. The priority given to AHF under Schedule O-3 is intended to achieve two objectives: (a) 
ensure that the intended beneficiaries, through the AHF, receive maximum benefit from the 
monies provided by the Catholic Entities; and (b) require that CCEPIRSS manage the capital in a 
competent manner. The risk is placed on the Corporation or Schedule B programs and not the 
AHF. Thus, to the extent that administrative expenses go beyond what is necessary to manage 
the contributions, the Corporation is required to either compromise on the funding of a Catholic 
Schedule B program or take measures to become efficient and reduce administrative expenses. 
The competing interests of the Catholic Entities and Canada are important in understanding the 


written terms. 


66. The case of Bell Canada v. The Plan Group is apposite. The Ontario Court of Appeal 
held that that the terms of an agreement should be given meaning in regards to the overall 
wording of the agreement and the relationship created by it, and that it not be interpreted in a 


vacuum: 


[...] each word in an agreement is not to be “placed under the interpretative microscope in isolation 
and given a meaning without regard to the entire document and the nature of the relationship 
created by the agreement.” Courts should not strain to dissect a written agreement into isolated 
components and then interpret them in a way that — while apparently logical at one level — does not 
make sense given the overall wording of the document and the relationship of the parties. 
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Simply put, all the words in the agreement are to be given meaning and understood within the 
context of the relationship that they create. The goal is to determine the objective intent of the 


parties at the time of execution. 


67. An interpretation that would leave the door open on the amount of administrative 
expenses that can be claimed by the Corporation and to the direct detriment of the AHF is an 
interpretation that disregards the competing interests of Canada and the Catholic Entities and 
how they were resolved by requiring a minimum transfer of no less than 80% of the capital paid 
to the Corporation to the AHF. The AHF is for the benefit of the former students. The priority 
that is to be given to the AHF is reinforced with Section 6 of Schedule C which provides that if 
the Corporation has not spent all the monies held under section 3.3 in accordance with Sections | 


through 5, the balance of the monies must be paid to the AHF. 


68. The interpretation adopted by CCEPIRSS reduces the capital amounts that can be 
transferred to the AHF, to the detriment of the eventual beneficiaries. This is self-serving and 
allows the Corporation to give preference to its own corporate interests or the religious interests 
"of the Catholic Entities by providing more funding to Schedule B programs. The net effect of 
this creative accounting is that the CCEPIRSS gets to keep $940,620 which it does not need to 
transfer to the AHF and which it can apply to administrative expenses or Catholic Schedule B 


programs. . 


69. In any event, the words at least 80% of monies paid under section 3.3. of this 
Agreement”) shall be transferred to the AHF found in Section 5 of Schedule C are unambiguous 
and mandatory. Schedule C is integral to how monies that are paid into the Corporation are 
administered. The only possible interpretation is that Canada and the Catholic Entities intended 
to set aside a maximum of 20% of the capital to pay directly for a Catholic Schedule B program 
or for the Corporation’s administrative expenses (in the event that it could not generate sufficient 


interest) and that the balance of the monies were to be transferred to the AHF. 


°° Bell Canada v. The Plan Group, 2009 ONCA 548, (CanLII) at para 38, AG Book of Authorities, at Tab B 
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70. As recounted by Nolet on cross-examination, the approach taken by CCEPIRSS stems 
from an interpretation of Schedule O-3 and not GAAP principles. The accounting approach is 


plainly wrong and contrary to the terms of Schedule O-3. 


b) CCEPRISS is not Entitled to Deduct Legal Fees for Services not Related to the 
Management of the Contributions or for Matters that are the Sole Responsibility of the 
Catholic Entities? 


71. CCEPRISS is not entitled-to deduct legal fees or consulting fees for services that are not 
related to the management of the contributions received from the Catholic Entities under 
Schedule O-3. In any event, Canada has not consented to such a deduction from capital 


amounts, which is a prerequisite for making such a deduction. 


72. Canada and the Catholic Entities agreed that reasonable administration costs of 
CCEPIRSS would be paid from the interest accruing on the capital amounts received from the 
Catholic Entities. The expectation of the Parties at time of execution was that the interest would 


pay for the administrative expenses. Section 3.12 of Schedule O-3 reads as follows: 


3.12 So long as contributions made under section 3.3 to the Corporation are kept current as required 
by this Agreement, interest accruing on the funds held by the Corporation shall be used by the 
Corporation, first, for the payment of reasonable administration costs of the Corporation, and 
thereafter in accordance with Schedule B. The interest on any instalment paid to the Corporation 
before the due date shall be credited to the entity making the payment for the period of time from 
the date of payment to the due date. 


73. Section 3.12.1 also provides that where the amount of interest accrued on the funds held 
by the Corporation is not sufficient to pay its reasonable administrative expenses, they may be 
paid from the capital amount held by the Corporation, but with the written consent of Canada. 


Section 3.12.1 of Schedule O-3 reads as follows: 


3.12.1 Should the reasonable administration costs exceed the amount of interest on the funds on an 
annual basis, then the reasonable administration costs of operating the Corporation may, with the 
consent in writing of the Government be paid from the capital amount held by the Corporation. The 
Government may not unreasonably withhold the consent referred to in this Section. 
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74. While legal fees are arguably "administration costs" pursuant to section 3.12.1 of 
Schedule O-3 and GAAP principles, the scope of what was intended by this term must be 
assessed within the context of the IRSSA. Firstly, CCEPIRSS had a limited purpose, which was 
to administer the contributions received by the Catholic Entities. CCEPIRSS was not to stand in 
the shoes of the Catholic Entities in fulfilling non-financial obligations as it was not a signatory 
to the IRSSA. Secondly, a series of administrative structures, committees, working groups as 
well as events were created under the IRSSA. Only the Parties to the IRSSA, which include the 
individual Catholic Entities and not CCEPIRSS, were expected to participate in these matters. 
CCEPIRSS is not even referenced in the related provisions of the Settlement Agreement. It is 
within this context that the term “administration costs” used in Section 3.12.1 has to be 


understood. 


75. As it relates to legal fees, an entire section of the Settlement Agreement was dedicated to 
this issue. Section 13.01 provides that Canada is to compensate legal counsel in respect of legal 
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fees as set out in this section.°’ The Settlement Agreement lists the specific categories of legal 


fees that are payable by Canada and they are limited to: 


° Negotiations Fees (from July 2005 to November 20, 2005)*® 


e Fees to Complete Settlement Agreement (November 20, 2005 to Execution 
of Settlement Agreement)” 

@ National Consortium and Merchant Law Group Fees™ 

e Cloud Class Action Costs, Fees and Disbursements®! 

e. National Certification Committee Fees™ 

e National Administration Committee Fees™ 

e Regional Administration Committees Fees™ 

e Independent Assessment Process Working Group Fees® 


°7 Section 13.01 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 84 
*§ Section 13.02 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. 1, Tab A, p. 85 
” Section 13.03 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 85 
°° Section 13.08 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 88 
*' Section 13.09 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 90 
* Section 13.10 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 91 
® Section 13.11 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 92 
“ Section 13.12 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 93 
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e Oversight Committee Fees 


76. None of these categories provides for the compensation of the Church organizations’ 
legal fees. To the contrary, most of these categories contain language that expressly excludes the 
payment of legal fees to lawyers representing the Church organizations. For example, Section 


13.02, which relates to Negotiation Fees, reads as follows: 


(1) Canada agrees to pay each lawyer, other than lawyers representing the Church Organizations, 
who attended the settlement negotiations beginning July 2005 leading to the Agreement in 
Principle for time spent up to the date of the Agreement in Principle in respect of the settlement 
negotiations at his or her normal hourly rate, plus reasonable disbursements, and GST and PST, if 
applicable except that no amount is payable under this Section 13.02(1) for fees previously paid 
directly by ORISRC. * 


77. Section 13.11 relating to the NAC Fees also expressly excludes the payment of the fees 


of the Church organizations’ representatives: 


(1) Members of the NAC will be compensated at reasonable hourly rates subject to the maximum 
monthly operating budget set out at Section 13.11(2) of the Agreement except the representatives 
for Canada or the Church Organizations, who will not be compensated under this Agreement. 


78. The same applies to the fees incurred by the Church organizations for their 
representatives to participate in the OC, as detailed in section 13.13 of the Settlement 


Agreement, which reads as follows: 


(1) Canada agrees to pay an honorarium to each member of the Oversight Committee, other than 
members representing Canada or the Church Organizations, at the same rate and on the same 
conditions as apply from time to time for adjudicators appointed for the IAP.” 


79. Section 14 of Schedule N of the Settlement Agreement, which relates to the Mandate for 
the Truth and Reconciliation Commission, provides that that the Institutional Parties, which 


include the Catholic Entities, are to bear the costs of participation and attendance at the TRC 


® Section 13.13 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 94 
© Section 13.14 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 95 
°’ Section 13.02 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. 1, Tab A, p. 85 
% Section 13.11 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. I, Tab A, p. 92 
® Section 13.13 of the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. 1, Tab A, p. 94 
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national and community events. The Catholic Entities cannot claim fees for the participation 


and attendance of their representatives to the TRC events.”” 


80. As such, the proposition that CCEPIRSS is entitled to deduct legal fees incurred for 
the implementation of the Settlement Agreement or for matters that relate solely to the 
Catholic Entities is in serious error and ignores the context under which this special 
allowance was included in Schedule O-3. CCEPIRSS is nothing more than a legal jenicls 
used to receive and transfer contributions. However, the Catholic Entities have transferred 
their non-financial obligations under the IRSSA to CCEPIRSS, which has compromised not 
only the financial aspects of Schedule O-3 of the settlement but the healing and reconciliation 
process that was contemplated. They have washed their hands of the non-financial 


obligations and transferred it to a corporation. 


81. The refusal by CCEPIRSS to allow Canada to view the services provided and the 
invoices on the grounds that they are privileged is without legal merit and, even if it has legal 
merit, CCEPIRSS should not be allowed to use solicitor-client privilege to shield itself from 
scrutiny. The question of whether legal billing information is subject to solicitor-client 
privilege at common law has been the subject of many recent judicial decisions. The 
Supreme Court of Canada of Maranda v. Richer is instructive and dealt with similar privilege 
claims as is the case here. The case recognizes that when a lawyer performs non-legal work, 


he may not claim privilege over that communication (at para 42): 


Not all communications with a lawyer will be protected by privilege. In other words, it is not the 
capacity in which the person is party to the communication that gives rise to the privilege. It is the 
context in which the communication takes place that justifies characterizing it as privileged. 
Accordingly, a commercial lawyer who works in an advertising agency and whose time is spent 
exclusively on developing products for his or her client will not be able to claim privilege for 
promotional work done. Similarly, the mere fact that a client considers certain information to be 
confidential will not suffice for it to be protected by solicitor-client privilege.”! 


” Section 14 of Schedule N to the Settlement Agreement, Exhibit A to the Stellick Affidavit, Vol. 1, Tab A, at p. 
262 
” Maranda v. Richer, 2003 SCC 67, [2003] 3 S.C.R. 193 at para 42, AG Book of Authorities, at Tab L 
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82.  Baribeau and Donlevy attended meetings, such as OC, NAC and TRC meetings and 
events, which is the very reason why the administration costs of CCEPIRSS increased. 
$2.7M was paid to the law firms of these individuals. The lawyers charged a legal fee or a 
representation fee for attending public meetings and events, the latter of which is not 
privileged. _ On cross-examination, Baribeau changed course and described his billings as 
both legal services and consulting services, both billed through his law firm and at the same 
billable rate. Clearly, in this context, CCEPIRSS cannot hide behind a claim of privilege and 


there is no reason why the invoices cannot be produced for verification. 


83. To the extent that legal advice was received by CCEPIRSS, for which invoices were 
generated, the case of Maranda” provides helpful advice on how the claim for privilege must 
be treated. The case holds that while there is a presumption that a legal invoice falls within 
the category of solicitor-client privilege, that presumption is rebuttable if it can be shown that 
the information is neutral. The following questions are of assistance in determining whether 
the information is neutral: (a) is there any reasonable possibility that disclosure of the 
amount of the fees paid will directly or indirectly reveal any communication protected by the 
privilege; and, (b) could an assiduous inquirer, aware of background information, use the 
information requested to deduce or otherwise acquire privileged communications. If the 


information is neutral, then the presumption is rebutted. 


84. As it relates to whether there is a reasonable possibility that disclosure of the amount 
of the legal fees paid would directly or indirectly reveal any communication protected by the 
privilege, CCEPIRSS has voluntarily disclosed the exact amount that has been expended by 
the Corporation. Within the context of the IRSSA, where CCEPIRSS manages the 
contributions and where no other church organization has claimed legal expenses in 
implementing the IRSSA, it is hard to believe that privileged information would be disclosed 


with the release of the invoices. 


85. In any event, even if the claim for privilege has not been rebutted successfully, this 


Court has the authority to review the invoices and assess the privilege claim or, alternatively, 


? Ibid 
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allow a court appointed inspector or forensic accountant to review them and report back to 
the court. Given the strong public interest that underlies the IRSSA, it is incumbent on this 
Court to balance interests of the parties and, at a minimum, ensure that the accounts of the 


CCEPIRSS have been cleared of all suggestions of impropriety. 


86. The suggestion by CCEPIRSS that the Articles of Incorporation are broad enough to 
allow the Corporation to perform the non-financial obligation of the Catholic Entities is 
inconsistent with the plain words of Schedule O-3. The Corporation was created pursuant to 
Schedule O-3, which restricted its mandate to fulfilling financial obligations under that 
schedule. Non-financial obligations remained with the Catholic Entities, as clearly provided . 
in that agreement. To now suggest that the Article of Incorporation take precedence over the 
clear language of Schedule O-3 and that the Corporation had a free hand in deducting any 
amounts as administrative expenses that it saw fit is to ignore the very reason why the 


corporation was created. 


87. The legal fees claimed by CCEPIRSS for the implementation of the non-financial 
obligations of IRSSA are not permissible. They are not expenses incurred in respect of the 
management of the contributions received from the Catholic Entities and cannot be indirectly 


claimed through CCEPIRSS. 


c) Canada can Withhold Consent if the Administration Costs are not Reasonable 


88. Canada can refuse to consent to the administration costs claimed by CCEPIRSS if they 
are not reasonable. The inclusion of the word “reasonable” in Section 3.12.1 of Schedule O-3 
cannot be ignored and allows Canada to refuse consent if the administration costs are not fair or 
~ acceptable. The quantum of the administrative expenses and the activities for which they were 
expended are not acceptable to Canada, in addition to the fact that they were paid to the law 


firms of two of the Board of Directors without a resolution. 


89. Section 3.12.1 reads as follows: 
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3.12.1 Should the reasonable administration costs exceed the amount of interest on the funds on an 


annual basis, then the reasonable administration costs of operating the Corporation may, with the 
consent in writing of the Government be paid from the capital amount held by the Corporation. The 


Government may not unreasonably withhold the consent referred to in this Section. 


90. The inclusion of the word “reasonable” in Section 3.12.1 gives Canada discretion to 
withhold consent if the amounts are not fair or acceptable in an objective sense. The fact that 
the legal expenses are under GAAP principles administration costs is not determinative of the 
dispute, but rather one of the two considerations that are necessary for the deduction to occur. 


The second is that the legal expense needs to be fair and acceptable in an objective sense. 


91. In this case, the quantum of the legal fees claimed and the nature of the service that was 
allegedly provided are of great concern to Canada and a basis to refuse consent. No other 
church organization claimed legal expenses under the IRSSA, never mind legal expenses of 
$2.7M. There is no better objective measure of what is reasonable than the behaviour of other 
church organizations. Legal fees for meetings and events that were intended for only the 
signatories of the IRSSA and not the CCEPIRSS are not reasonable. Even within the context of 
the IRSSA, the expectation was always that the interest amounts would generate sufficient funds 
to cover the administration costs. An amount in administration costs that is more than twenty- 


five times more than what the interests amounts can cover is not reasonable. 


92. The most shocking aspect of this case is that the Corporation confirmed in April 2014 
that it had deducted the administrative expenses without seeking the consent of Canada. All of 
the finances of the Corporation have been depleted, to the point where there is but $30,000 left in 
the accounts. Without notice to Canada, the Corporation has taken a novel approach to 
accounting and now contends that the consent of Canada is only required to reduce the overall 
commitment in contributions that is to be made by the Catholic Entities to CCEPIRSS under 
Schedule O-3, but that no consent is required to pay invoices as they becomes due. This is in 
clear contravention of Section 3.12.1 of Schedule O-3 which speaks about Canada consenting to 


the payment of administrative expenses from capital. 
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93. To the extent that this Court does not order the repayment of the legal fees by Baribeau 
and Donlevy, the debate may be purely academic in that the Corporation has depleted all of the 


accounts, to the detriment of the AHF and the former students. 


d) The Actions of CCEPIRSS are “Oppressive”, “Unfairly Prejudicial” and “Unfairly 
Disregard” the Interests of the Public 


94. The actions of CCEPIRSS are “oppressive”, “unfairly prejudicial” and “unfairly 
disregard” the interests of the public, not to mention the interests of the AHF and the eventual 
beneficiaries of that fund. Canada has standing under the Non-profit Corporations Act” to 
challenge the actions of CCEPIRSS and request that this Court issue such orders as are necessary 


to protect the public generally. 


95. A “complainant” may make an application for an oppression remedy under the Act. A 
complainant includes any person who, in the discretion of the court, is a “proper person” to make 
an application for an oppression remedy. The oppression provisions are remedial in nature and 
are to be interpreted broadly and liberally. The term “proper person” therefore must include any 


person that raises an issue that concerns the public.” 


96. Canada, as a party to the IRSSA and, as a signatory to Schedule O-3, is the only party 
that can demand that CCEPIRSS make payment to the AHF or that a forensic audit be 
performed. The AHF cannot. The public has an interest in ensuring that all the Parties to the 
IRSSA and the legal vehicle used to give effect to those agreements honour financial 
commitments and make payment as provided for under Schedule O-3. The public also has an 
interest in holding the Board of Directors accountable for serious accounting discrepancies. 


Canada is therefore a “proper person” to make an application for an oppression remedy. 


97. The case at hand is similar to Saskatchewan Housing Corp. v. Gabriel Housing Corp., 
where the court determined that, within the context of a dispute over the management of public 
moneys, Saskatchewan Housing Corporation was a complainant as there was a substantial public 
2 Non-profit Corporations Act, supra, ss. 222 and 225, AG Book of Authorities, Tab A 

™ Keho Holdings Ltd. v. Noble, 1987 ABCA 84 (CanLII) at para 19, AG Book of Authorities, Tab I; See also: 
Canadian Federation of Students v. Mowat, 2007 SKCA 90, at para 27, AG Book of Authorities, at Tab D 
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interest in the proper and fair administration of the subsidized housing program and there was no 


other person available to speak to these matters. Justice Smith held as follows: 


(...) [have no hesitation in exercising my discretion to hold that SHC is a proper person to make an 
application under s. 225, for the other reasons advanced by the applicant. Closely related is the 
issue, discussed below, that the grounds for relief relate to the interests of the public because 
substantial expenditure of public funding is at issue, and because of the substantial public interest in 
the proper and fair administration of the subsidized housing program for the benefit of persons in 
need. SHC is the vehicle used to provide this public funding and it is given the responsibility under 
the various agreements and under GHC’s incorporating documents to monitor GHC’s delivery of 
this program. It is my conclusion that SHC’s application speaks for these interests of the public 
and that there is no other person available and able to speak for them.” 


98. The fact that Canada is not directly deprived of moneys does not preclude standing. 
Regardless of whether Canada is directly affected, the Act permits a court to make orders 
compensating “an aggrieved person” and not just the complainant that brings the application for 
an oppression remedy. Courts can grant standing to complainants who have not been directly 


oppressed but are seeking to remedy conduct that is oppressive to aggrieved persons. ”° 


99. The reasonable expectations of the stakeholders are the cornerstone of the oppression 
remedy. The decision as to whether it would be just and equitable to grant a remedy depends on 


those reasonable expectations.”” 


100. There are two aspects to the oppression inquiry. The first is in assessing whether the 
evidence supports the reasonable expectation asserted by the claimant. The evidence has to be 
assessed in an objective manner, with due regard to the entire context that gave rise to the 


relationship. 


101. While the courts have made reference to a series of factors that can be considered in 


assessing whether a reasonable expectation has been created, it is impossible to list all factors. 


® Saskatchewan Housing Corp. v. Gabriel Housing Corp., 1998 CanLII 13945 (SK QB) at para 61, AG Book of 
Authorities, Tab O 

’® HSBC Capital Canada Inc. v. First Mortgage Alberta Fund (V) Inc., 1999 ABQB 406, at paras 27-28, AG Book 
of Authorities, at Tab G; See also s. 225(2)(j) of the Non-Profits Corporations Act, 1995, AG Book of Authorities, 
TabA 

” Dyck v, Dyck, 1998 CanLII 13508 (SK QB), at paras 35-36, AG Book of Authorities, Tab E 
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Relevant considerations in this case may include the relationship between the parties, the IRSSA, 
the nature of the corporation and the purpose for which it was created and general commercial 


practices. 


102. The suggestion that this Court’s review is limited to the Articles of Incorporation is also 
inconsistent with the case law which calls for a much broader contextual review. ’* Canada has 
reasonable expectations that stem entirely from Schedule O-3, and more broadly, the IRSSA. A 
settlement agreement was reached with all of the stakeholders, including the Catholic Entities 
and the former students, with a view of bringing finality to the various class actions. Schedule 
O-3 contains a clear description of Canada’s expectations which were the continued involvement 
by the Catholic Entities in the implementation of the IRSSA and the transfer and management of 
the contributions received from the Catholic Entities by the CCEPIRSS. 


103. The second issue to be considered is whether the conduct complained of is oppressive in 
nature. Section 225 of the Act contains three categories of statutory tests that may give rise to 


an oppression remedy. The section provides that a complainant may apply to the court for an 


order to rectify the matters complained of where the court is satisfied that the result of any act or. 


omission of the corporation, the manner in which any of the activities or affairs of the 
corporation are or have been carried out on or conducted, or the manner in which the powers of 
the directors of the corporation are or have been exercised: (a) is oppressive; (b) unfairly 


prejudicial to the public generally; or (c) unfairly disregards the interests of the public. 


104. The three types of conduct which may give rise to an oppression remedy — oppressive, 
unfair prejudice or unfairly disregard — cannot be put in watertight compartments or conclusively 
defined. They overlap and intermingle. Oppression suggests conduct that is coercive and 
abusive. “Unfair prejudice” is generally seen as involving conduct that is less culpable than 


oppression, but has unfair consequences. Unfair disregard of the interests of the public includes 


”8 Re Blue Arrow, [1987] BCLC 585 (Ch.D.) at 590, AG Book of Authorities, Tab C; See also Themadel Foundation 
v. Third Canadian Investment Trust Ltd., (1995), 18 BLR (2d) 209 (Ont Gen Div) at 215, AG Book of Authorities, 
at Tab P 


43 


000057 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


conduct which ignores an interest as being of no importance, contrary to the stakeholder’s 


reasonable expectations.” 


105. The case law has held that it is not necessary to prove bad faith or lack of bona fides to 
prove unfair prejudice or unfair disregard. Vancise J.A. made this very point in Wind Ridge 


Farms Ltd. v. Quadra Group Investments Ltd.: 


In essence there are two branches to an application under s. 234 of the Act. The first is the claim for 
oppression which can be successfully resisted if the majority acted bona fide. The second is 
whether the action or actions of the majority were unfairly prejudicial to the interests of the 
minority or, in other words, whether the majority unfairly disregarded the minority's interests. No 
element of bad faith or lack of bona fides is required to obtain a remedy under this branch of the 
application. It is the effect or the result of the activity and not the intention that is crucial. That 
two-fold approach was adopted by this Court in Eiserman v. Ara Farms Ltd. where Sherstobitoff 

~ J.A. writing for the majority stated that "it must be noted that under s. 234, the conduct need not be 
deliberate - it is sufficient if the conduct has the effect of being unfairly prejudicial."® 


106. In this case, the reasonable expectations of Canada and the various stakeholders have not 


been met for the following reasons, namely: 


a) CCEPIRSS has deducted administration expenses from the capital amounts destined for the 
AHF, without the consent of Canada, and contrary to Schedule O-3. They have 
disregarded Section 3.12.1 of Schedule O-3 and made deductions without consent, 


depleting the Corporation of all monies; 


b) CCEPIRSS has deducted administration costs from the capital amounts, before transferring 
80% of the amounts to the AHF, and contrary to Schedule O-3. The Corporation has given 
itself a preference and also reduced the overall capital that can be made available to the 
AHF. The preference is to the benefit of two Board of Directors, whose law firms received 
most of the $2.7M in legal/consulting fees for services that do not fall within the mandate 


of the Corporation; 


” Wright v. Donald S. Montgomery Holdings Ltd. (1988), 39 BLR (2d) 266 at 273 (Ont. Gen. Div.), AG Book of 
Authorities, Tab R 

®° Wind Ridge Farms Ltd. v. Quadra Group Investments Ltd., 1999 CanLII 12310 (SK CA) at para 36, AG Book of 
Authorities, Tab Q 
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The IRSSA expressly prevents the Catholic Entities from claiming legal fees and they must 
not be permitted from doing indirectly what they are not entitled to do directly. By 
interposing CCEPIRSS, the Catholic Entities are attempting to gain a benefit that is not 


provided for in the IRSSA and which is not made available to any other denominations; 


CCEPIRSS has failed to transfer the required amounts to the AHF. Canada estimates that 
the amounts left to be paid by the Corporation is in the order of $1.6M; 


CCEPIRSS has mismanaged the financial affairs of the Corporation. The Corporation 
failed to generate sufficient interest to cover administration costs, which it was required to 
do under Schedule O-3. The Corporation has also incurred legal costs that are excessive, 
especially in a context where the other church organizations have not claimed any legal 
expenses, never mind $2.7M. The Corporation has also used contribution funds, which 
were intended for the beneficiaries and were required to be segregated from fundraising, to 
make a $1.8M loan to MFT for a fundraising campaign. The campaign has raised only 
$4M in donations, which is far short of the $25M it was expected to raise, and despite 
having raised $4M, has not repaid $1 .2M of the loan; 


CCEPIRSS has refused to provide any form of accounting on the legal fees. There is a 
clear lack of transparency and accountability to the intended beneficiaries of these funds. 
They claimed solicitor-client privilege and now describe the services as also including 


consulting services; 


$2.7M in legal fees has been paid to law firms that have a connection to the Board of 
Directors. Baribeau and Donlevy held positions with the Corporation and were partners of 
law firms. No explanation has been provided on what steps were taken by the Corporation 
to approve these service contracts. They have been invited to provide resolutions or 
minutes approving the conflict of interest and have failed or refused to do so. Canada 


contends that if they existed, they would have been produced; 
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h) The Corporation now reports that it paid $1.6M to Catholic Schedule B programs. Canada 
has no record of these amounts, which were only reported to Canada in April 2014. The 
accountant confirms that the amounts were not paid from monies held by the Corporation, 


but rather are monies paid by some Catholic Entities to programs outside the IRSSA. 


1) CCEPIRSS provided an accounting schedule from the accountant, Nolet, that was less than 
complete and simply wrong from an accounting perspective. They included monies that 
were not accounted for by the Corporation ($1.6M to Schedule B program), omitted to 
include the fact that the $2.7M had been paid out to Baribeau and Donlevy and reported the 


loan to KCI ($1.2M) as an administrative expense, which it is not; and 


j) The quantum of the administrative expenses claimed by the Corporation has changed over 


time. The amounts shown in 2012 are different from what is shown in 2014. 


107. In his text book, Shareholder Remedies in Canada, Dennis H. Peterson confirms that 


mismanagement can result in a finding of oppression: 


18.102 Whether mismanagement is conduct that is “oppressive, unfairly prejudicial, or unfairly 
disregards the interests of’ a complainant is a question of fact. In Elder v. Elder & Watson Ltd., 
[1952] S.C. 49 (Scott Sess.), one ground for dismissing the petition was that there was no evidence 
of mismanagement. On the other hand, in Re H.R. Harmer Ltd., [1958] 3 All E.R. 689 (C.A.) the 
presence of mismanagement was one of the factors suggesting oppressive conduct. Each case 
depends on its particular circumstances, and on maintaining a balance between the protection of 
corporate stakeholders and the ability of management to conduct the affairs of the corporation in an 
efficient manner. A court should defer to the expertise and business judgment of management 
unless it is patently clear that management is abusing some dominant power, resulting in significant 
harm to the corporation. Mismanagement is likely to arise where there is some breach of legal or 
equitable rights, or discrimination between corporate stakeholders... *! 


108. In any event, even if every event described in this case is not alone oppressive, 


oppressive conduct may still arise when the various events are considered together. The lack of 


*! Peterson, Dennis H., Shareholder Remedies in Canada, loose leaf, (current to May 2009 Issue 81) (Markham, 
ON: LexisNexis, 1989), at §18.102, AG Book of Authorities, Tab S; See also: Ludlow v. McMillan, 1995 CanLII 
1521 (BC SC), at para 11, where the court was required to consider whether excessive management fees were 
oppressive. In holding that it did, the court noted that there was no valid commercial reason for the payment and it 
could therefore only be oppressive, AG Book of Authorities, Tab J 
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transparency and. a number of serious accounting discrepancies which, when taken together, 


discloses gross mismanagement and gives rise to oppression. This very point was made by 


Justice Dawson in Lunn v. B.C.L. Holdings Inc.: 


[The oppression remedy]...is designed to protect the interests of corporate stakeholders in a variety 
of corporate circumstances. It is a creature of statute and certain essential elements must be present 
if a court is to have jurisdiction to invoke the remedy. The grounds for relief include, not only 
conduct that is oppressive, but also conduct that is unfairly prejudicial to or unfairly disregards the 
interest of any security holder, creditor, director, or officer. And although in a particular fact 
situation no single event may qualify as oppressive or unfairly prejudicial conduct, conduct may be 
considered oppressive or unfairly prejudicial when various events are considered together....(At p. 
552) * 


109. Courts have repeatedly emphasized the broad breadth of their discretion under the 


oppression remedy. Within the context of the Non-Profit Corporation Act *°, Justice Baynton in 


the case of PCL Industrial Constructors Inc. v. CLR Construction Labour Relations Association 


of Saskatchewan Inc. explains that courts have broad remedial powers under s. 225, the same as 


that given to judges under the various Acts that regulate business corporations: 


The rationale for oppression remedies under The Business Corporations Act, R.S.S. 1978, c. B-10, 
may differ somewhat from the rationale for oppression remedies under the NPCA. But the 
provisions of each statute are almost identical in form and in content. The legislature has given the 
courts broad discretion respecting oppression proceedings under business corporation statutes, and 
the courts in turn have interpreted the statutory provisions respecting oppression proceedings in a 
broad and remedial manner. 347883 Alberta Ltd. v. Producers Pipelines Inc., reflex, [1991] 4 
W.W.R. 577 (Sask. C.A.) at p. 601. The legislature has given the courts the same broad discretion 
respecting oppression proceedings under the NPCA. These provisions should also be interpreted 
by the courts in the same broad and remedial manner in cases where financial interests are-at stake 
or where membership or participation is essential to the financial interests or likelihood of the 
persons oppressed. 


In the case before me, PCL is one of the largest, if not the largest, unionized employer in the 
construction industry in Saskatchewan. Yet it has been barred from any meaningful participation in 
the collective bargaining that pertains to its own operations and commits it to a collective 
agreement. This denial of its basic rights detrimentally affects its financial interests and its 
financial integrity in a significant way. It is imperative that the law provide appropriate relief from 
the prejudicial and serious consequences of an oppression of this nature. In many cases oppression 


®2 run v. B.C.L. Holdings Inc., [1997] 2 W.W.R. 542 (Sask. Q.B.), AG Book of Authorities, Tab K 
83 Non-profit Corporation Act, 1995, supra, AG Book of Authorities, Tab A 
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by a non-profit corporation will visit relatively insignificant financial consequences on the person 
oppressed.** 


110. However to be a “fit” remedy, the remedy must be consistent with the reasonable 
expectations of Canada and the beneficiaries of the monies. The remedy must be one that 
provides accountability for the capital that was intended for the beneficiaries of the IRSSA. 
Within the context of this case, the following would be an appropriate remedy under section 
225(2): 


a) Restraining CCEPIRSS and any or its directors or officers from authorizing the payment of 
administration costs from capital of the Corporation without obtaining the written consent 


of Canada, as required under Schedule O-3; 


b) Directing CCEPIRSS and any or its directors or officers to transfer no less than 80% of all 
capital amounts received from the Catholic Entities to the AHF, before any deductions are 


made for administration costs, as required under Schedule O-3; 


c) To the extent that there is not proper corporate authority, directing CCEPIRSS and any of 
its directors or officers to recover all amounts paid to any law firm that had a partner 
occupying a formal position with the Corporation, including directorship positions. The 


Director know or ought to have known that the legal fees could not be claimed; 


d) Directing any director or officer of CCEPIRSS that has received payment in respect of 
legal services to repay all such amounts to CCEPRISS; 


e) Directing the Corporation to provide copies of all invoices, with descriptors, for the legal 
services that have been provided and claimed. To the extent that the invoices are covered 


by solicitor-client privilege, directing CCEPIRSS to produce in a sealed envelope to the 
** PCL Industrial Constructors Inc. v. CLR Construction Labour Relations Association of Saskatchewan Inc., 1999 
CanLII 12551 (SK QB), at paras 71-72, AG Book of Authorities, Tab N. See also: Re Ferguson and Imax Systems 


Corp., 1983 CanLII 1646 (ON CA), (1983) 43 OR (2d) 128 (CA) at 137, AG Book of Authorities, Tab F; and 
Mason v. InterCity Properties Ltd. (1987), 59 OR (2d) 631 (CA) at 636. AG Book of Authorties, Tab M 
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Court and to Canada a copy of all invoices for legal services, with descriptors on the 


services provided, for review; 


f) Directing that an investigator be appointed pursuant to Division XVII of the Act and that 
the investigator review all administration costs claimed by CCEPIRSS with a view to 
assessing whether the amounts are permissible under the IRSSA and to report on such 


matters to this Court and Canada; 


g) Declaring that CCEPIRSS is in default as per Section 3.16 of Schedule O-3. There are a 
number of subsequent remedies under Schedule O-3 that can be brought should the need 


arise, such as the appointment of a receiver; and 


h) directing CCEPIRSS to pay all costs for the investigator and the conduct of the 


investigation and that such amount not be taken from the amounts destined for the AHF; 


111. The actions of CCEPIRSS are clearly “oppressive”, “unfairly prejudicial” and “unfairly 
disregard” the interests of the public, not to mention the interests of the AHF and the eventual 


beneficiaries of that fund. Canada is entitled to a remedial order. 
e) Canada is not Estopped from Refusing to Approve the Legal fees 


112. Canada never led CCEPIRSS to believe that it would not enforce its strict legal rights 
under Schedule O-3. While Canada consented to allow CCEPIRSS to deduct $1M in 
administration costs, this was the exercise of a strict contractual right. Canada is not estopped 


from refusing to approve the legal fees claimed by CCEPIRSS if they are not reasonable. 


113. The doctrine of estoppel operates to prevent a party from insisting upon strict legal 
performance of a contract. The principle is based upon the inequity of allowing the other party 
to resile from his statement where it has been relied upon to the detriment of the person to whom 


it was directed. 
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114. However, the doctrine requires clear evidence that the parties had entered into a course of 
conduct which had the effect of leading the other to suppose that it would not enforce its strict 
legal rights. As noted by Ritchie J. in John Burrows Ltd. v. Subsurface Surveys Ltd. and 
Whitcomb: 


It seems clear to me that this type of equitable defence cannot be invoked unless there is some 
evidence that one of the parties entered into a course of negotiation which had the effect of leading 
the other to suppose that the strict rights under the contract would not be enforced, and I think that 
this implies that there must be evidence from which it can be inferred that the first party intended 
that the legal relations created by the contract would be altered as a result of the negotiations.*° 


115. The facts of this case do not give rise to the operation of the doctrine of promissory 
estoppel. Canada consented to allowing CCEPIRSS deduct $1M in administration costs, but also 
made it clear that it was not prepared to allow legal fees as they were not, in Canada’s opinion, 
permissible under the IRSSA. Canada did not consent to any further amounts, beyond the $1M. 
The actions by Canada do not demonstrate the presence of an intention to not enforce its strict 


legal rights on a going forward basis. 


116. CCEPIRSS’ request that Canada consent to a further deduction in administration costs is 
at odds with its legal position. The request for a further deduction, which Canada refused to 
consent to, is clear evidence that there was no course of conduct by Canada that could be relied 


upon by CCEPIRSS to now suggest that Canada may no longer enforce its strict legal rights. 


f) The IRSSA precludes Collateral (Oral) Agreements 


117. The Settlement Agreement and Schedule O-3 contain clear provision that do not permit 
collateral agreements reached prior to the execution of the agreements. To the extent that 
CCEPIRSS contends that Canada agreed to allow deduction for legal fees or that it encouraged 
CCEPIRSS to participate in non-financial events and activities, this is inconsistent with the clear 


terms of the agreement which preclude such a result. 


8 John Burrows Ltd. v. Subsurface Surveys Ltd. and Whitcomb, 1968 CanLII 81 (SCC), [1968] S.C.R.607, at 615, 
AG Book of Authorities, Tab H 
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118. Section 6.8 of Schedule O-3 provides that collateral agreements made prior to the 
execution of the Settlement Agreement are cancelled and superseded and that only the words of 


Schedule O-3 have legal effect. Section 6.3 reads as follows: 


6.8 This Agreement constitutes the entire Agreement among the parties and cancels and 
supersedes any prior agreements, undertakings, declarations or representations, written or verbal in 
respect of them, except as follows: 


119. The Settlement Agreement contains identical language. Section 18.06 of the Settlement 

- Agreement provides that any such promise, if any, made prior to the Settlement Agreement are 
cancelled and superseded by this agreement. Section 18.06 of the Settlement Agreement reads as 
follows: 


This Agreement constitutes the entire agreement between the Parties with respect to the subject 
matter hereof and cancels and supersedes any prior or other understandings and agreements 
between the Parties with respect thereto. There are no representations, warranties, terms, 
conditions, undertakings, covenants or collateral agreements, express, implied or statutory between 
the Parties with respect to the subject matter hereof other than as expressly set forth or referred to in 
this Agreement. 


120. The contention that Canada agreed to allow CCEPIRSS to pay for legal fees from the 
capital amounts that were destined to the former students is denied by Canada and is inconsistent 
with the IRSSA. The non-financial obligations under the IRSSA fall on only the Catholic 
Entities. Other than the word of Baribeau, who stands to gain from the suggestion that 
CCEPIRSS was entitled to perform non-financial obligations and stand in the shoes of the 
Catholic Entities or claim legals for all activities, there is no evidence whatsoever to support this 
contention. Canada denies that any such collateral agreement exists. Sections 6.8 and 18.06 
preclude such an argument and this Court need not go any further in considering this issue. To 
the extent that Baribeau has not produced any evidence in support thereof, his contentions should 


be disregarded. 


PART IV —- ORDER SOUGHT 


121. Canada respectfully seeks the following remedy, namely an order: 
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restraining CCEPIRSS and any or its directors or officers from authorizing the payment 
of administration costs from capital of the Corporation without obtaining the written 


consent of Canada; 


directing CCEPIRSS and any or its directors or officers to transfer, within a period of ten 
days following the issuance of an order of this Court, no less than 80% of all capital 
amounts received from the Catholic Entities to the AHF, before any deductions are made 


for administration costs; 


directing CCEPIRSS and any of its directors or officers to recover all amounts paid to 
any law firm that had a partner occupying a formal position with the Corporation, 


including directorship positions; 


‘directing any director or officer of CCEPIRSS that has received payment in respect of 


legal services to repay all such amounts to CCEPRISS within a period of ten days 


following the issuance of this order; 


requiring CCEPIRSS, within a period of ten days following the issuance of an order of 
this Court, to produce in a sealed envelope to the Court and to Canada a copy of all 


invoices for legal services, with descriptors on the services provided, for review; 

directing that an investigator be appointed pursuant to Division XVII of the Act and that 
the investigator review all administration costs claimed by CCEPIRSS with a view to 
assessing whether the amounts are permissible under the IRSSA and to report such 
matters to this Court and Canada; , 

declaring that CCEPIRSS is in default as per Section 3.16 of Schedule O-3; and 

directing CCEPIRSS to pay all costs for the investigator and the conduct of the 


investigation; 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED, 


Dated at Ottawa, Ontario, this 15" day of May, 2014. 


William F. Pentney 
Deputy Attorney General of Canada 

Per: Alexander Gay/Anne McConville 
Department of Justice 

Civil Litigation Section 

50 O’Connor Street, 5" Floor 
Ottawa, ON KIA 0H8 


Tel: (613) 670-6315/670-6263 
Fax: (613) 954-1920 


Counsel for the Attorney General of Canada 
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Annex H 


January 21, 2014 


Ottawa presses Catholic groups to pay their part of residential- 


schools deal 
By GLORIA GALLOWAY 


Aboriginal Affairs Minister says organizations have raised almost none of their $25-million 
fundraising obligation as government prepares for legal action 


The federal Conservative government is taking legal action to force dozens of Catholic organizations that ran 
aboriginal residential schools to pay their full share of a compensation package promised seven years ago to the 
schools’ former students. 


Aboriginal Affairs Minister Bernard Valcourt said in a letter this month that the Catholic groups have not fulfilled their 
part of the Residential Schools Settlement Agreement. 


“Although the Catholic Entities have already paid a lot of what they owe under the settlement agreement, itis the 
government of Canada’s position that they continue to have outstanding obligations," Mr. Valcourt wrote in a letter 
dated Jan. 15 to Ronald Kidd, a Vancouver man who had expressed concerns. “Aboriginal Affairs and Northern 
Development Canada is pursuing the Catholics in a legal setting to have the balance paid,” Mr. Valcourt wrote. 


The settlement was meant to be a resolution to the tragic legacy of the church-run schools, in which tens of 
thousands of aborigina! children were taken from their families, often to live in situations of deprivation. At least 3,000 
died and many more were subjected to emotional and physical abuse. 


While the government paid the lion's share of the compensation, the churches were also required to make 
reparations. 


The Anglican, Presbyterian and United Churches have met their obligations. 


But when the settlement was being negotiated in the early part of the previous decade, the Roman Catholic church — 
considered one of the richest organizations in the world ~ successfully argued that it was not "one entity’ capable of 
being sued. Individual Catholic groups that had a direct hand in the schools — mostly communities of nuns and 
individual dioceses ~ were left to pay the bill. 


Under the agreement, those entities were responsible for a combined $79-million. 
They agreed to raise $25-million for the Aboriginal Healing Foundation, an organization created to heip survivors of 
the residential school system, and to provide up to $25-million in services to former students. And they agreed to pay 


an additional $29-million in cash ~ $16.6-million of which was to go to the healing foundation. But they have given the 
foundation just $15-million of that final amount, leaving $1.6-million unpaid. 


Michelle Perron, a spokeswoman for the Aboriginal Affairs department, said the government filed a court application 
in December to settle the matter. it is tentatively scheduled to be heard in June. 
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Mike DeGagne, the former executive director of the Aboriginal Healing Foundation, who still acts as its adviser, said 
the $1.6-million being contested in court is just part of what the Catholics have failed to pay under the settlement 
agreement. They have raised almost nothing of their $25-million fundraising obligation, and supplied less than half of 
the $25-million in services that were promised, he said. 


Neither the lawyer for the Catholic entities nor the designated spokesman for the Canadian Conference of Catholic 
Bishops responded to questions frorn The Globe and Mail. 


Mr. DeGagne praised the efforts of the government to hold the Catholics to account. 
“Under the agreement, the healing foundation has no standing to pursue its own receivables. We couldn't chase the 


church and make them pay. So the federal government is obliged to do it and they are doing an excellent job.” Mr. 
DeGagne said. "But it's like blood from a stone.” 


The Globe and Mail, Inc. 


Sm ‘he Globe and Mail inc. All Rights Resarved.. Permission granted for up to S. copies. All rights reserved. 
You may forward this arlicle or get additional permissions by typing strp: // license. icopyrieht.net/3.$42Stic« bP 26442857 into any 
web browser. The Globe and Mail, inc. and The Globe and Mail logos are registered trademarks of The Globe and Mail, inc. The ‘Copyright loge is a 
registered trademark of iCopyright, Inc. 
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8.21(1(b) PROTECTED B — RIA5003 
a CORPORATION OF CATHOLIC ENTITIES PARTY TO THE INDIAN RESIDENTIAL 


SCHOOLS SETTLEMENT - RELEASE 
Decision by the Minister 


DATE: November 5, 2014 
SUMMARY 


e Canada brought a Request for Direction to compel the Corporation of Catholic Entities 
Party to the Indian Residential Schools Settlement oeing the 
outstanding amount owing to the Aboriginal Healing rounaation. 

e On September 17, 2014, the Parties agreed to an amount of $1.2 million to discharge 
this obligation. 

e Atissue is the scope of the release being sought by the Entities. 

e The Entities claim that the settlement was intended to release them from any and all 
remaining obligations under Schedule O-3 of the Indian Residential Schools Settlement 
Agreement. The Entities’ desired release goes beyond the scope of the Request for 
Direction. 


e Of the remaining obligations, there is a question about whether the Entities have made 
“pest efforts” to raise a further $25 million through a charitable campaign. 


RECOMMENDATION 


® 


L 


Deputy Minister/ oe " 
Associate Deputy Minister: QQOM 2 Date: S gp al 


Ki concur 


Minister: 


© | do not concur Cc | wish to discuss further 


pate: U4.227 
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Q.B. No. 816 of 2005 
IN THE COURT OF QUEEN’S BENCH 
JUDICIAL CENTRE OF REGINA 
BETWEEN: , 
LARRY PHILIP FONTAINE, et al 
PLAINTIFFS 
~ and - 

ATTORNEY GENERAL OF CANADA, et al 

DEFENDANTS 


A, PARTY REQUESTING DIRECTIONS 


This Request for Directions is brought by Corporation of Catholic Entities Party to the Indian 
Residential Schools Settlement (“CCEPIRSS") and the Catholic Entities. 


B. THE MATTERS IN ISSUE 

CCEPIRSS and the Catholic Entities seek the following relief: 

1. a direction that all matters between CCEPIRSS and the Catholic Entities and the Attorney 
General of Canada (“Canada”) (the “Parties”) atising out of Schedule “O-3” to the Indian 
Residential School Settlement Agreement (“IRSSA”) have been settled. 


C. THE RELIEF REQUESTED 


CCEPIRSS and the Catholic Entities request an order: 


3650732 
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2 
1, that upon payment of $1,200,000.00 to Canada by the Catholic Entities through 


CCEPIRSS that all obligations of CCEPIRSS and the Catholic Entities pursuant to 
Schedule “O-3” have been satisfied and discharged including their obligations to: 


(a) make a specified cash contribution; 
(b) contribute to In-Kind Services; 


(c) pursue a Canada-wide fundraising campaign which came to be known as Moving 
Forward Together, 


2, that Canada provide to CCEPIRSS and the Catholic Entities a General Final Release in 
"the form delivered to counsel for Canada under cover of an e-mail dated September 18, 
2014. 
3. that Canada pay costs on a solicitor-client basis. 
D. RESPONSE OF CANADA 
To be received from Canada. 


E. THE POSITION OF CCEPIRSS AND THE CATHOLIC ENTITIES 


1, Canada launched a Request for Directions (RFD) dated December 24, 2013, CCEPIRSS 
was the Respondent. The Catholic Entities were not named as respondents. 


2. CCEPIRSS delivered a Response to Canada’s Request for Directions dated January 27, 
2014. ; 
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3. The issue in that Request for Directions related to the obligations of CCEPIRSS to make 
a specified cash contribution. 


4. In support of its Request for Directions Canada filed an Affidavit of Pamela Stellick 


sworn February 12,2014. The Affidavit deposed to the state of the In-Kind Services and 
Moving Forward Together. 


5. With respect to Moving Forward Together paragraph 55 of the Affidavit says: 


“As of today, there have been many problems in getting the Catholic Entities to 
fulfill their obligations under the IRSSA. CCEPIRSS has failed to pay the 
amounts owed to the AHF and to programs, they have failed to meet their $25M 
fundraising obligation and they have failed to garner an adequate amount of 
investment income. The amount raised, which is reported to be about $3M, is a 
fraction of what they had committed to in the IRSSA. The obligation to raise 
chp be mr maa coach 
enforcement measures.” 


SSS 55 6 0 oo GC_ 3; 


SEAS 


6. Pamela Stellick was cross-examined on her Affidavit on May 7, 2014. Following is an 
excerpt from that cross-examination with respect to In-Kind Services: 
12 Q ‘You're government represented (sic) on several of the committees that 
have been established pursuant to the settlement agreement? 


A ‘Fea, Hees wi the healing cornmaijess. 


13 Q One of the committees I have got a reference to is the Catholic Hearing 
and Reconciliation Service Evaluation committee. 


A And that’s correct. 


14Q You are on that committee? 


A I was, although that committec has ceased meeting for aome time now. 
- And having completed its $25 million worth of In-Kind-Services, I ~by 
Se ee 
meetings before that was over. 


15 Q Allright, And before you there would be somebody else that represented 
the Federal Government? 
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Yes. 
What other entities comprised that committee? 


There wore also representatives from the AFN on that comunittee, as well 
as representatives from the Catholic entities. 


Wao the puepace tr anones — of thie anmenitiaa ta accane and Ghee 


ensure that the 25 million in-kind obligation of the Catholic entities in 


CCEPIRSS was met? 


The purpose was to approve submissions by — for consideration for — to be 
included in those In-Kind-Services in order to meet that obligation. 


Out of the 25 million. Right? 

A Yeah, 

Is your understanding that—from the government's side of this thing-— 
that it is satisfied that CCEPIRSS has discharged its obligation on the 
25 million in-kind? 


Mm-hmm. I think ~ we now have a log from the committee listing ail of 
the approved projects that were approved by in-kind. 


Right. 
I was a little bit surprised to hear the 1.6 million in addition — 
In cash? . 


— in cash, because I was certainly not aware of that, and I didn’t see any 
of that in the log that was provided. 

So I am not aware of that as falling under the committee ~ 

All right. But separate and apart from the 1.6 million, which was 
discussed this morning, is it the government's position that ~ had 

it been the government's position that the 25 million in-kind 
obligation had been met? . 
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5 
I don't think there is an intention to dispute that, 


24.Q All right. So for the purposes of what we are talking about, let’s just 
park the in-kind obligation. 


A For the In-Kind Services, which were not any financial donations, they 
were really just a sort of a subtractive process. 


25 Q Yes. So is there any complaint presently extant on Canada’s part about 
how the in-kind thing was handled? 


A I don’t think sc now. I think initially ~ from what I saw in the files - 


there were discussions, and perhaps — and some perhaps disagreement 
over what would be included. 


26Q Right 


A From what I saw in the records, that that became resolved. And, at this 
point, | am not aware of any disputes or concerns. 


7, By letter dated June 26,2014 from Gordon J. Kuski, counsel for CCEPIRSS and the 
Catholio Entities, to Alexander Gay, counsel for Canada, an offer to settle all matters 
between the Parties (including the Catholic Entities who were not party to the RFD) was 
made, The entire letter is hereafter reproduced as it forms the main basis upon which 
CCEPIRSS and the Catholic Entities submit that a settlement has been struck and that. 
they are entitled to the Release they are seeking. 


June 26, 2014 


Department of Justice Canada 
50 O’Connor Street, Suite $00 
Ottawa, Ontario 

K1A 0H8 


Attention: —— mad 


§65073 2 
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Dear Sir: 


RE: Corporation of Catholic Entities Party to the Indian Residential Schools 
Settlement (CCEPIRSS), the Catholic Entities, and Canada (the “Parties”’) 
Your File: 1360543 . 


As a result of a meeting of the Board of Directors of CCEPIRSS and the Annual General 
Meeting of CCEPIRSS on June 22, 2014, I have been instructed to make the following 
offer to you in order to settle all matters between the parties: 


1 The offer shall be regarded as private and confidential and will not be shared with 
anyone that is not necessary to the decision-making process; 


Px CCEPIRSS will pay to Canada the sum of $1 million; 

3 Canada will provide to CCEPIRSS and the Catholic Entities a General Release 
with respect iv ull matters between the Parties, and more specifically, will provide 
a Release and an Indemnity in accordance with the terms contemplated by Section 
4,5 and Section 4.6 of the Settlement Agreement, Schedule “O-3”"; and 

4, From the date of acceptance, CCEPIRSS and the Catholic Entities will require 


sixty (60) days in order to accumulate and pay the settlement monies, but will 
make every effort to pay the amount before the effluxion of sixty (60) days. 


In order to avoid further efforts and costs, I request that you respond to this letter within 
14 days of its date. 


Yours very truly, 
McDOUGALL GAULEY LLP 


GORDON J. KUSKI 
GIK/ipf 


8. A copy of the letter is attached at Tab A, The letter specifically says that the offer was 
made to settle “ail matters” between the parties. It spoke of requiring a General Release, 
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No reference was made to the RFD. The letter requested a response within fourteen (14) 


days in order to avoid further efforts and cosis. 


No response to the offer to sottle was made by Canada until September 16, 2014 when 
the parties finally entered into negotiations. Canada indicated that it would accept 
$1,400,000.00 to settle. There was no mention by Canada concerning the terms of the 
offer to settle (i.e. the Release) as set out in the Jeter of June 26, 2014, 


CCEPIRSS and the Catholic Entities countered with $1,100,000.00. 
Canada countered with $1,300,000.00. 
CCEPIRSS and the Catholic Entities then countered with $1,200,000,00, 


At the time of settling for $1.2 Million, Cans 
as apcoified in the letter of June 26, 2014.. 


da did not question the terms of settlement 


The $1.2 Million. was accepted by Canada by way of an e-mail dated September 18, 
2014. The e-mail aid: 
“The client accepis $1.2 M as a quantum. 


The thing that needs to be resolved is the paperwork and the wording on the 
Release documents. How do you propose to proceed on that front?” 


There was no indication that the terms of the June 26, 2014 letter raised any difficulty. 


By e-mail in reply dated September 18, from counsel for CCEPIRSS and the Catholic 
Entities to counsel for Canada the e-mail said: 
“Thanks for this. We have a deal. 


T’ll call you today to discuss logistics.” 
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16, Later in the morning counsel for CCEPIRSS and the Catholic Entities sent a letter dated 


September 18, 2014 to counsel for Canada confirming the settlement following the terms 
of the June 26, 2014 letter. A copy of the letter is attached at Tab B, 


oo 


SSS 


g 
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17. By e-mail dated September 18, counsel for Canada responded saying: 


“I received your letter of today’s date, 


For the moment, we have agreement on quantum. We have no agreement on the 
terms of the settlement. I have not seen the paper that you propose. Paras. 4.5 
and 4,6 of Schedule O-3 say what they say and the Catholic Entities benefit from 
these terms, regardless of what is said in the eventual Release. I am not sure that 
we need to re-state what has been agreed to in the Settlement Agreement. In any 
oS lam 
open to suggestions.” 


18. After reooipt of that e-mail Sata hes CCEPIRSS and the Catholic Entities contacted 


counsel for Canada in order to discuss the matter. Counsel for Canada indicated that there 


waa a different payee for the settlement funds and he would inform counsel of who the 
payee ahould be. 


~—..—=—_—=3=SswsSsSséSFe 


nw 


19. By e-mail dated September 18, 2014, counsel for Canada indicated to counsel for 
CCEPIRSS and the Catholic Entities: 
“The successor company is the: Legacy of Hope Foundation.” 


20. By e-mail dated September 18, counsel forwarded a draft form of General Final Release 
to counsel for Canada. The e-mail said: 


“Please see attached draft General Final Release. 

Please let me have your comments. As | indicated to youin our telephone 
conversation, I have not shared this with anyone else so it is entirely possible 
there will be some suggested changes coming froai our side. 


Hopefully this will help us get to where we want to go”. 
5650732 , 


000112 


21. 


22. 


23. 


24. 


27. 


28, 


3630732 


. Document disclose ced gay eh cass information maa 
a * * “a * Document divas vertu de le#oi sdus 


A copy of the draft General Final Release is attached at Tab C. 


By e-mail dated September 24, counsel for CCEPIRSS and the Catholic Entities said: 
“Please advise where you are at with respect to the Release”. 


By e-mail that same day counsel for Canada advised: 


“Went to client. Last I heard they were fine, but needed another level of approval. 
Another day is likely all I need. I did make a few edits as weil.” 


Counsel for CCEPIRSs and the Catholic Entities replied by e-mail: 


“But sa remember my clients have not seen my draft and they may have some 
commen 


By e-mail, counsel for Canada replied: 
“Understood”. 


By e-mail dated September 30, counsel for Canada said: 
“Sorry for the delay. I have made a few changes to the document. I know that 
you need to present it to your client as well. I will need to also put it to the 
ADNN, but I am reasonably certain that it will be approved as is.” 
Included with that e-mail was the draft Release with several changes having been made 
which changed the substance of the settlement. A copy of that draft General Final 
Release is attached at Tab D. 


Counsel for CCEPIRSS and the Catholic Entities sent a letter to counsel for Canada dated 


October 1, 2014 indicating its position with respect to the matter. A copy of that letter is 
attached at Tab E. 


By letter dated November 10, 2014, counsel for Canada indicated that as far as he was 


ee eee ee eon eee ee ee A 
copy of the letter is attached at Tab F, 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED ras 7A DAY OF NOVEMBER, 
2014. . 


USK ,Q. ’ 
ounsel fOr CCEPIRSS and the 
athoHc Entities 


Poul 


TO: Alexander Gay 
Department of Justice Canada 
50 O’Connor Street, Suite 500 
Ottawa, Ontario 
K1A 0H8 


AND TO; Catherine Coughlan, Secretary (NAC) 
Department of Justice 
300 EPCOR Tower 
10423 — 101 Street 
Edmonton, Alberta 
TSH 0E7 


Tel: 780-495-2975 
Fax: 780-495-2964 


AND TO: Brian Gover, Court Counsel 
Stockwoods LLP 
TD North Tower 
77 King Street West, Suite 4103 
P.O. Box 140, Toronto-Dominion Centre 
Toronto, ON 
MS5K 1H1 


Tel; 416-593-2489 
Fax: 416-593-9345 
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Gordon J. 


(306) 565-5111 


Regina, SK S4P 4K9 


(306) 359-0785 | 
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This Document was delivered by 


McDougall Gauley LLP 
1500-1881 Scarth Street 


Barristers and Solicitors 
Lawyer in charge of file 


Telephone: 
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QUEEN’S BENCH FOR SASKATCHEWAN 


Citation: 2015 SKQB 220 
Date: 2015 07 16 
Docket; QBG 816 of 2005 
Judicial Centre: Regina 


BETWEEN: 


LARRY PHILIP FONTAINE in his personal capacity and 
in his capacity as the Executor of the estate of Agnes Mary 
Fontaine, deceased, MICHELLINE AMMAQ, PERCY 
ARCHIE, CHARLES BAXTER SR., ELIJAH BAXTER, 
EVELYN BAXTER, DONALD BELCOURT, NORA 
BERNARD, JOHN BOSUM, JANET BREWSTER, 
RHONDA BUFFALO, ERNESTINE CAIBAIOSAI- 
GIDMARK, MICHAEL CARPAN, BRENDA CYR, 
DEANNA CYR, MALCOLM DAWSON, ANN DENE, 
BENNY DOCTOR, LUCY DOCTOR, JAMES 
FONTAINE in his personal capacity and in his capacity as 
the Executor of the Estate of Agnes Mary Fontaine, 
deceased, VINCENT BRADLEY FONTAINE, DANA 
EVA MARIE FRANCEY, PEGGY GOOD, FRED 
KELLY, ROSEMARIE KUPTANA, ELIZABETH 
KUSIAK, THERESA LAROCQUE, JANE McCULLUM, 
CORNELIUS McCOMBER, VERONICA MARTEN, 
STANLEY THOMAS NEPETAYPO, FLORA 
NORTHWEST, NORMAN PAUCHEY, CAMBLE 
QUATELL, ALVIN BARNEY SAULTEAUX, 
CHRISTINE SEMPLE, DENNIS SMOKEYDAY, 
KENNETH SPARVIER, EDWARD TAPIATIC, HELEN 
WINDERMAN and ADRIAN YELLOWKNEE, 


PLAINTIFFS 


~and - 


THE ATTORNEY GENERAL OF CANADA, THE 
PRESBYTERIAN CHURCH IN CANADA, THE GENERAL 
SYNOD OF THE ANGLICAN CHURCH OF CANADA, 
THE UNITED CHURCH OF CANADA, THE BOARD OF 
HOME MISSIONS OF THE UNITED CHURCH OF 
CANADA, THE WOMEN’S MISSIONARY SOCIETY OF 
THE PRESBYTERIAN CHURCH, THE BAPTIST CHURCH 
IN CANADA, BOARD OF HOME MISSIONS AND 
SOCIAL SERVICES OF THE PRESBYTERIAN CHURCH 
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IN BAY, THE CANADA IMPACT NORTH MINISTRIES 
OF THE COMPANY FOR THE PROPAGATION OF THE 
GOSPEL IN NEW ENGLAND (also known as THE NEW 
ENGLAND COMPANY), THE DIOCESE OF 
SASKATCHEWAN, THE DIOCESE OF THE SYNOD OF 
CARIBOO, THE FOREIGN MISSION OF THE 
PRESBYTERIAN CHURCH IN CANADA, THE 
INCORPORATED SYNOD OF THE DIOCESE OF HURON, 
THE METHODIST CHURCH OF CANADA, THE 
MISSIONARY SOCIETY OF THE ANGLICAN CHURCH 
OF CANADA, THE MISSIONARY SOCIETY OF THE 
METHODIST CHURCH OF CANADA (ALSO KNOWN AS 
THE METHODIST MISSIONARY SOCIETY OF 
CANADA), THE INCORPORATED SYNOD OF THE 
DIOCESE OF ALGOMA, THE SYNOD OF THE 
ANGLICAN CHURCH OF THE DIOCESE OF QUEBEC, 
THE SYNOD OF THE DIOCESE OF ATHABASCA, THE 
SYNOD OF THE DIOCESE OF BRANDON, THE 
ANGLICAN SYNOD OF THE DIOCESE OF BRITISH 
COLUMBIA, THE SYNOD OF THE DIOCESE OF 
CALGARY, THE SYNOD OF THE DIOCESE OF 
KEEWATIN, THE SYNOD OF THE DIOCESE OF 
QU’ APPELLE, THE SYNOD OF THE DIOCESE OF NEW 
WESTMINISTER, THE SYNOD OF THE DIOCESE OF 
YUKON, THE TRUSTEE BOARD OF THE 
PRESBYTERIAN CHURCH IN CANADA, THE BOARD OF 
HOME MISSIONS AND SOCIAL SERVICE OF THE 
PRESBYTERIAN CHURCH OF CANADA, THE WOMEN’S 
MISSIONARY SOCIETY OF THE UNITED CHURCH OF 
CANADA, SISTERS OF CHARITY, A BODY CORPORATE 
ALSO KNOWN AS SISTERS OF CHARITY OF ST. 
VINCENT DE PAUL, HALIFAX, ALSO KNOWN AS 
SISTERS OF CHARITY HALIFAX, ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF HALIFAX, LES SOEURS 
DE NOTRE DAME-AUXILIATRICE, LES SOEURS DE ST. 
FRANCOIS D’ASSISE, INSTITUT DES SOEURS DU BON 
CONSEIL, LES SOEURS DE SAINT-JOSEPH DE SAINT- 
HYANCITHE, LES SOEURS DE JESUS-MARIE, LES 
SOEURS DE L’ASSOMPTION DE LA SAINTE VIERGE, 
LES SOEURS DE L’ASSOMPTION DE LA SAINT VIERGE 
DE L’ALBERTA, LES SOEURS DE LA CHARITE DE ST.- 
HYACINTHE, LES OEUVRES OBLATES DE L’ ONTARIO, 
LES RESIDENCES OBLATES DU QUEBEC, LA 
CORPORATION EPISCOPALE CATHOLIQUE ROMAINE 
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DE LA BAIE JAMES (THE ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF JAMES BAY), THE 
CATHOLIC DIOCESE OF MOOSONEE, SOEURS GRISES 
DE MONTREAL/GREY NUNS OF MONTREAL, SISTERS 
OF CHARITY (GREY NUNS) OF ALBERTA, LES SOEURS 
DE LA CHARITE DES T.N.O., HOTEL-DIEU DE 
NICOLET, THE GREY NUNS OF MANITOBA INC.-LES 
SOEURS GRISES DU MANITOBA  INC., LA 
CORPORATION EPISCOPALE CATHOLIQUE ROMAINE 
DE LA BAIE D’HUDSON - THE ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF HUDSON’S BAY, 
MISSIONARY OBLATES - GRANDIN PROVINCE, LES 
OBLATS DE MARIE IMMACULEE DU MANITOBA, THE 
ARCHIEPISCOPAL CORPORATION OF REGINA, THE 
SISTERS OF THE PRESENTATION, THE SISTERS OF ST. 
JOSEPH OF SAULT ST. MARIE, SISTERS OF CHARITY 
OF OTTAWA, OBLATES OF MARY IMMACULATESST. 
PETER’S PROVINCE, THE SISTERS OF SAINT ANN, 
SISTERS OF INSTRUCTION OF THE CHILD JESUS, THE 
BENEDICTINE SISTERS OF MT. ANGEL OREGON, LES 
PERES MONTFORTAINS, THE ROMAN CATHOLIC 
BISHOP OF KAMLOOPS CORPORATION SOLE, THE 
BISHOP OF VICTORIA, CORPORATION SOLE, THE 
ROMAN CATHOLIC BISHOP OF NELSON, 
CORPORATION SOLE, ORDER OF THE OBLATES OF 
MARY IMMACULATE IN THE PROVINCE OF BRITISH 
COLUMBIA, THE SISTERS OF CHARITY OF 
PROVIDENCE OF WESTERN CANADA, LA 
CORPORATION EPISCOPALE CATHOLIQUE ROMAINE 
DE GROUARD, ROMAN CATHOLIC EPISCOPAL 
CORPORATION OF KEEWATIN, LA CORPORATION 
ARCHIEPISCOPALE CATHOLIQUE ROMAINE DE ST. 
BONIFACE, LES MISSIONNAIRES OBLATES SISTERS 
DE ST. BONIFACE-THE MISSIONARY OBLATES 
SISTERS OF ST. BONIFACE, ROMAN CATHOLIC 
ARCHIEPISCOPAL CORPORATION OF WINNIPEG, LA 
CORPORATION EPISCOPALE CATHOLIQUE ROMAINE 
DE PRINCE ALBERT, THE ROMAN CATHOLIC BISHOP 
OF THUNDER BAY, IMMACULATE — HEART 
COMMUNITY OF LOS ANGELES CA, ARCHDIOCESE OF 
VANCOUVER - THE ROMAN CATHOLIC ARCHBISHOP 
OF VANCOUVER, ROMAN CATHOLIC DIOCESE OF 
WHITEHORSE, THE CATHOLIC EPISCOPALE 
CORPORATION OF MACKENZIE-FORT SMITH, THE 
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ROMAN CATHOLIC EPISCOPAL CORPORATION OF 
PRINCE RUPERT, EPISCOPAL CORPORATION OF 
SASKATOON, OMI LACOMBE CANADA INC. and MT. 


ANGEL ABBEY INC, 
DEFENDANTS 

Counsel: 

James S. Ehmann, Q.C. for CCEPIRSS and the Catholic Entities 

Wayne M. Schafer, Q.C. for the Attorney General of Canada 
DECISION GABRIELSON J. 
July 16, 2015 
INTRODUCTION 
[1] On June 3, 2015, I heard a Request for Directions [RFD] brought on 


behalf of the Corporation of Catholic Entities Party to the Indian Residential School 
Settlement Agreement [CCEPIRSS or Corporation] and a group referred to as the 
Catholic Entities. For reasons explained below, I will refer to this RFD as “RFD #2”. 
The RFD process is the means by which disputes concerning rights and obligations 
created by the Indian Residential Schools Settlement Agreement [IRSSA or 
Settlement Agreement] are determined.’ I heard RFD#2 in the capacity of the 
Saskatchewan Supervising Judge for the purposes of the implementation and 


administration of the IRSSA. 


1 The RFD process was established by the Implementation Orders made by each of the nine courts that approved the IRSSA, The SKQB Implementation Order is dated 
March 8, 2007, ‘The Lmplementation Orders are substantially identical. Appended to each is the “Court Administration Protocol”, which provides for what it terms “a 


streamlined process for addressing all matters that require court orders, directions or consideration during the course of the administration (of the Settlement Agreement)”. 
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[2] The parties accept that this court has jurisdiction to hear and decide this 
RFD. They differ somewhat as to the source of this court’s jurisdiction. CCEPIRSS 
claims that the court’s jurisdiction emanates specifically from its powers to enforce a 
negotiated agreement according to its terms on a summary basis. Canada accepts that 
this court has jurisdiction to determine this matter, without citing any specific 


authority. 


[3] In its most straightforward aspect, this court’s jurisdiction to hear and 
determine this RFD is derived from the orders approving and implementing the 
Settlement Agreement, and specifically the approval order dated December 15, 2006 
and the implementation order dated March 8, 2007. As long as the issues lend 
themselves to determination by way of summary procedure (a point on which all 
parties are in agreement), there is no impediment to having the issues in RFD #2 


determined by this court through the Request for Directions process. 


[4] The narrow issue on RFD#2 was whether CCEPIRSS and Canada have 
entered into an enforceable settlement of all issues relating to CCEPIRSS’ obligations 
under the Settlement Agreement. CCEPIRSS asserts that there is such an agreement. 


Canada claims that there is not. 

[5] For the reasons set out below, I conclude that there is an enforceable 
settlement of all issues between these parties relating to CCEPIRSS’ obligations 
under the Settlement Agreement. 


BACKGROUND FACTS 


[6] For the most part, the background facts were not in dispute. These facts 


000120 


Document disclosed pursuant to the Access to the Information Act 
Document divulgué en vertu de la Loi sous l'accés a |'information 


we 


can be divided into three parts which | list as (a), (b) and (c). 


(a) The Indian Residential Schools Settlement Agreement 


[7] 


The various emanations of the Roman Catholic Church in Canada 


[Catholic Entities] are parties to the Settlement Agreement. The Catholic Entities 


agreed to assume three kinds of obligations: 


[8] 


a. First, to pay $29 million in cash [Financial Obligations]; 


b. Second, to contribute specified in-kind services with a value of $25 


million [In-Kind Obligations]; and 


Third, to make best efforts through the seven-year period following the 
day after the coming into force of the Settlement Agreement to raise $25 
million through a Canada-wide fundraising campaign, which came to be 
known as Moving Forward Together [Fundraising Obligations]. The 
Settlement Agreement specifically provided that best efforts shall be 
deemed to have been made where the fundraising campaign 
demonstrates on a Canada-wide level in each of the seven years an 
approach and means that is consistent with the approach and means used 
by professionally managed national fundraising campaigns, including 


those operated by universities and hospital foundations.” 


Because there was no central body with legal personality to represent 


them, the Catholic Entities established a not-for-profit corporation, namely 


CCEPIRSS, for the exclusive purpose of implementing and carrying out the Catholic 


2 Schedule O-3 to the Settlement Agreement, Exhibit “F” to the Affidavit of Gordon Kuski dated February 27, 2014 (“Kuski Affidavit”) 
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Entities’ obligations under the Settlement Agreement. 


(b) RED #1 


[9] 


On December 24, 2013, Canada submitted an RFD in respect of matters 


relating to CCEPIRSS’ Financial Obligations under the Settlement Agreement 


[RFD #1]. In RFD #1, Canada sought directions with respect to the following issues: 


a. 


[10] 


Whether the legal fees incurred by CCEPIRSS to administer the 
Financial Obligations of the Catholic Entities under the Settlement 
Agreement could be deducted as “reasonable administration costs”; 
Whether the legal fees claimed by CCEPIRSS were “reasonable 
administration costs” pursuant to the Settlement Agreement; 

Whether “reasonable administration costs” incurred by CCEPIRSS 
should be deducted after the minimum 80 percent of the Net Amount 
referred to in the Settlement Agreement was transferred from 
CCEPIRSS to the Aboriginal Healing Foundation; 

Whether Canada’s consent is required before CCEPIRSS could pay the 
amounts claimed as reasonable administration costs; and 

Whether amounts deducted as administration costs without Canada’s 
consent must be reimbursed by the Catholic Entities, CCEPIRSS or the 


Board of Directors. 


CCEPIRSS filed a response, and both parties filed evidence in relation 


to RFD #1. Both parties were represented by experienced counsel. CCEPIRSS was 


represented by Gordon Kuski and Canada was represented by Alexander Gay. 
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Although the grounds raised in RFD #1 were relatively narrow and 


confined to the issue of CCEPIRSS’ Financial Obligations under the Settlement 


Agreement, some of the evidence strayed somewhat outside the four corners of the 


issues raised in RFD #1. 


[12] 


For example, Canada’s affiant on RFD #1, Ms. Stellick, largely gave 


evidence on RFD #1 concerning Canada’s concerns with respect to deductions 


CCEPIRSS had made from the $29 million in Financial Obligations. However, she 


also deposed as follows at para. 55 of her affidavit: 


[13] 


55. As of today, there have been many problems in getting the 
Catholic Entities to fulfill their obligations under the IRSSA. 
CCEPIRSS has failed to pay the amounts owed to the AHF and to 
programs, they have failed to meet their $25M fundraising obligation 
and they have failed to garner an adequate amount of investment 
income. The amount raised, which is reported to be about $3M, is a 
fraction of what they had committed to in the IRSSA. The obligation 
to raise funds is subject to best efforts and thus Canada is not in a 
position to take enforcement measures. 


Not surprisingly, Ms. Stellick was cross-examined on this statement. 


With respect to CCEPIRSS’ In-Kind Obligations, Ms. Stellick gave evidence as 


follows: 


23. Q: ... But separate and apart from the $1.6 million [the 
amount at issue in RFD #1] ... is it the government’s position that — 
had it been the government’s position that the 25 million in-kind 
obligation had been met? 


A: I don’t think there is an intention to dispute that. 


about, let’s just park the in-kind obligation. 


A: For the In-Kind Services, which were not any 
financial donations, they were really just a sort of subtractive 
process, 


24, Q: .. Allright. So for the purposes.of what we are talking 00 
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25, Q: Yes. So is there any complaint presently extant on 
Canada’s part about how the in-kind thing was handled? 


At I don’t think so now. I think initially ~- from what I 
saw in the files — there were discussions, and perhaps -- and some 
perhaps disagreement over what would be included. 


26. Q: Right. 


A From what I saw in the records, that that became 
resolved. And, at this point, T am not aware of any disputes or 
concerns.’ 


[14] Ms. Stellick was also cross-examined about Canada’s position with 
respect to CCEPIRSS Fundraising Obligations. She noted the “huge gap” between the 
$25 million that had been hoped to be raised versus the $3-4 million that had been 


raised, and said, “Well, it is just a big gap, and it seems like, you know, you wonder if 


904 


there couldn’t be more, have been done.” As to Canada’s position she said, “I think 


there is some concerns perhaps that more efforts couldn’t have been made to raise 


further funding from across Canada”. When asked about what suggestions Canada 


had for ensuring that CCEPIRSS and the Catholic Entities made their best efforts to 


fundraise raise $25 million, Ms. Stellick answered, “I don’t think it is Canada’s place 


to offer or suggest or tell them how to run their fundraising campaign.” 


[15] As counsel for Canada on RFD #1, Mr. Gay reviewed Ms. Stellick’s 
affidavit and was present during her cross-examination. He raised no issue at the time 
with Ms. Stellick’s evidence. On RFD#2, Mr. Gay gave evidence that he was not 


concerned during RFD #1 with respect to matters that were outside the limited scope 


of RFD #1: While he expressed some concern about whether CCEPIRSS had, infact; 


3 Cross-examination of Pamela Stellick (“Stellick Cross”) at Q 23-26, Exhibit E to Kuski Affidavit 
4 Stellick Cross, supra at Q 157 
5 Stellick Cross, svpra at Q 160 
6 Stellick Cross, supra at Q 161 
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satisfied its obligations with respect to its In-Kind Obligations and Fundraising 
Obligations, he had no knowledge as to whether Canada currently takes the position 
that CCEPIRSS is in default of either or both of those obligations. 


(c) Settlement Negotiations 


[16] Mr. Kuski obtained instructions from his clients to settle not just RFP 


#1, but all matters between the parties relating to the Settlement Agreement.’ 


[17] Further to those instructions, on June 26, 2014, Mr. Kuski wrote a letter 
to Mr. Gay which stated, “I have been instructed to make the following offer to you in 
order to settle all matters between the parties”.’ Mr. Kuski made no specific reference 
to RFD #1 in the letter, nor did he emphasize the portion of the letter that has been 
italicized here. The caption line of the June 26, 2014 letter included a reference to the 


Catholic Entities, who were not directly parties to RFD #1. 


[18] Mr. Kuski’s June 26, 2014 letter clearly proposed that a term of the 
settlement would be that Canada would “provide to CCEPIRSS and the Catholic 
Entities a General Release with respect to all matters between the Parties, and more 
specifically, will provide a Release and an Indemnity in accordance with the terms 
contemplated by Section 4.5 and Section 4.6 of the Settlement Agreement, Schedule 
‘Oz3 


[19] _ Sections 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement 
provide as follows: 


7 Kuski Affidavit, supra, para 15, 
8 Emphasis added, 
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4.5 In the event that the terms of this Agreement are fully complied 
with then notwithstanding anything to the contrary herein or 
elsewhere contained, the Government will release and forever 
discharge each Catholic Entity from any and all causes of action, 
claims or demands for damages for IRS Abuse Claims or claims 
included in the Approval Orders. In such event the Government will 
also agree not to make any claims or demands or commence, 
maintain or prosecute any action, cause or proceeding for damages, 
compensation, loss or any other relief whatsoever against any 
Catholic Entity arising directly or indirectly from any IRS Abuse 
Claim or other claims included in the IRSSA. 


4.6 So long as a Catholic Entity is complying with its obligations 
under this Agreement, the Government agrees to indemnify and save 
harmless such Catholic Entity from any and al] claims for 
Compensation payable to a Claimant in an IRS Abuse Claim. If a 
Catholic Entity is not- complying with its obligations under this 
Agreement, then the Government will not indemnify and save 
harmless such Catholic Entity for the period of time it is not in 
compliance. 


[20] Following the delivery of Mr. Kuski’s June 26, 2014 letter, negotiations 
between the parties ensued. Nothing was memorialized in writing until September of 
2014. The parties agree there was a phone call on September 17, 2014, between Mr. 
Kuski for CCEPIRSS on the one hand, and Mr. Gay and Ms. McConville for Canada 
on the other. It is agreed that during this call, Mr. Kuski raised CCEPIRSS’ offer 
from $1 million to $1.2 million. Mr. Kuski also claims that during this call, Mr. Gay 
confirmed to Mr. Kuski that the conditions regarding a final release as outlined in the 


June 26, 2014 letter are “of course” fine. Mr. Gay firmly denies having said this. 


[21] The written communications pick up following this call. On 
September 18, 2014 at 7:08 a.m., Mr. Gay wrote to Mr. Kuski saying, “The clients 
accept $1.2M as a quantum. The thing that needs to be resolved is the paperwork and 


the wording on the release documents. How do you propose to proceed?” 
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[22] Mr. Kuski responded at 9:13 a.m. to Mr. Gay with an email that said, 
“Thanks for this. We have a deal. I’ call you today to discuss logistics.” 


[23] Mr. Kuski then sent a letter to Mr. Gay, also dated September 18, 2014 
and delivered by email. The letter included the following paragraphs: 


This will confirm that the [CCEPIRSS], the Catholic Entities, and 
Canada (the “Parties”) have settled all matters between them on the 
basis that CCEPIRSS will pay to Canada the sum of $1.2 Million. 


As part of the settlement Canada agrees that it will provide to 
CCEPIRSS and the Catholic Entities a General Release with respect 
to all matters between the Parties, and more specifically, will provide 
a Release and an Indemnity in accordance with the terms 
contemplated by Section 4.5 and Section 4.6 of the Settlement 
Agreement, Schedule “O-3” (as was set out in my letter to you of 
June 26, 2014). 


[24] Mr. Gay responded by way of email at 11:37 a.m. on September 18, 
2014. That email said: 


I received your letter of today’s date. 


For the moment, we have agreement on quantum. We have no 
agreement on the terms of the settlement. I have not seen the paper 
that you propose. Paras. 4.5 and 4.6 of Schedule O-3 say what they 
say and the Catholic Entities benefit from these terms, regardless of 
what is said in the eventual release. | am not sure that we need to re- 
state what has been agreed to in the Settlement Agreement. 


In any event, I am sure that we will be able to discuss and get this 


thing finalized. I am open to suggestions. 


[25] At 4:02 p.m. on September 18, 2014, Mr. Kuski sent Mr. Gay an email 
attaching a draft General Final Release. The General Release document itself had a 


“draft” watermark stamped on it. The covering email read: 
Pp g 


Please see attached draft General Final Release. 
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Please let me have your comments. As I indicated to you in our 
telephone conversation, | have not yet shared this with anyone else 
so it is entirely possible that there will be some suggested changes 
coming from our side, 


Hopefully this will help us get to where we want to go. 


[26] The draft General Release prepared by Mr. Kuski was, for the most part, 
consistent with his letter of June 26, 2014 (subject to quantum, which had increased 
from $1 million to $1.2 million) and his letter of September 18, 2014. There is one 
important qualification. While Mr. Kuski’s two letters had offered a payment in 
exchange for releases and indemnities as provided in ss. 4.5 and 4.6 of Schedule O-3 
to the Settlement Agreement, the draft General Release proposed that Canada would 
provide releases and indemnities as provided in ss. 4.5, 4.6 and 4.7 of Schedule O-3 to 
the Settlement Agreement. As far as the record before this court shows, this was the 


first time any party had raised s. 4.7’, 


[27] During his cross-examination, Mr. Gay testified that when he saw that 
Mr. Kuski’s proposed General Release included a release of all matters between the 
parties under the Settlement Agreement, and not just matters related to RFD #1, he 
thought Mr. Kuski’s action in doing so was “cheeky” and “pushing the envelope”. Mr. 
Gay also testified, “I knew full well that it wasn’t something I was prepared to 


recommend to the clients.”'? However, Mr. Gay did not say any of this to Mr. Kuski 


9 Section 4.7 of Schedule O-3 to the Settlement Agreement provides: 
“Where the Corporation certifies that a Catholic Entity has fully complied with its obligations under Sections 3,3 and 3.5 of this Agreement, and where best efforts 
have been made to date and the Canada-Wide campaign is successful having regard to other professionally managed national fundraising campaigns, and the Catholic 
Entity commits to continue its best efforts in the Canada-Wide campaign, the Government shall release and forever discharge that Catholic Entity from any and all 
causes of actions, claims or demand for damages for IRS Abuse Claims or claims included in the Approval Orders and shall not make any claim or demand or 
commence, maintain or prosecute any other cause or proceeding for Compensation made against that Catholic Entity in an IRS Abuse Claim,” 


10 Gay cross-examination, pages 68-69, 
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at the time. Rather, Mr. Gay simply sent an email asking for the draft General Release 


in Word format, which Mr. Kuski’s office provided. 


[28] On September 24, 2014, Mr. Kuski sent Mr. Gay an email asking where 
he was with respect to the Release. Mr. Gay responded that the document “Went to 
client. Last I heard they were fine, but needed another level of approval. Another day 
is likely all I need. I did make a few edits as well.” Again, Mr. Gay did not take this 
opportunity to advise Mr. Kuski that there had been no meeting of the minds in terms 


of the essential issue of the scope of the release. 


[29] Mr. Kuski responded with an email that said, “Thanks Alex. But please 


remember my clients have not seen my draft and they may have some comments.” 


[30] On September 30, 2014, Mr. Gay sent Mr. Kuski an email that read, 
“Sorry for the delay. I have made a few changes to the document. I know that you 
need to present it to your client as well. I will need to also put it to the ADNM, but I 


am reasonably certain that it would be approved as is.” A draft General Final Release 


was appended to Mr. Gay’s email. Instead of releasing CCEPIRSS and the Catholic . 


Entities from all matters arising out of the IRSSA (as proposed by Mr. Kuski), the 
version proposed by Canada would release CCEPIRSS and the Catholic Entities only 
from matters relating to the payment to be made by CCEPIRSS to the Aboriginal 
Healing Foundation (that is, the matter that was directly related to RFD #1). The draft 
General Release sent by Mr. Gay to Mr. Kuski was not redlined, and Mr. Gay did not 
expressly advise Mr. Kuski of the significant difference between the release proposed 


by Mr. Gay and the earlier version proposed by Mr. Kuski. 
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[31] On cross-examination, Mr. Kuski testified that when he read the version 
of release sent to him by Mr. Gay, he was “very concerned and upset” because, in his 
view, Mr. Gay had “changed the deal”. '’ At the time, Mr. Kuski did not accuse Mr. 
Gay of this in writing, although he said he discussed that with Mr. Gay over the 
phone. Rather, he tried to “finesse” the deal by sending a letter dated October 1, 2014, 
in which Mr. Kuski set out his clients’ position and asked Mr. Gay to “consider our 
position and obtain instructions from your client to execute a modified General Final 
Release” in terms that Mr. Kuski proposed. Mr. Gay responded by way of email that 
he would put Mr. Kuski’s letter to his client and seek instructions, but that, “We may 


have a problem.” 


[32] Following further discussion, on November 10, 2014, Canada refused to 
consent to the broad release as proposed by Mr. Kuski. RFD #2 was commenced by 
CCEPIRSS and the Catholic Entities shortly thereafter. 


SUBMISSIONS BY PARTIES 


[33] On behalf of CCEPIRSS and the Catholic Entities, Mr. Ehmann 
organized his submissions around three central points: (1) it was no answer for 
Canada to point to the fact that the settlement that CCEPIRSS contends was formed 
extended beyond what was at issue in RFD #1, since parties can, by agreement, 
extend the scope of their settlement to matters outside those clearly pleaded; (2) there 
was a “meeting of the minds” (sometimes referred to as “consensus ad idem’’); and (3) 


Canada’s counsel had authority to bind his client — and did so. 


11 Kuski cross-examination, page 27 
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[34] In his responding submissions on Canada’s behalf, Mr. Schafer pointed 
to: (1) the context in which settlement negotiations had to be considered, namely, the 
issues arising in RFD #1, which created the framework under which all settlement 
negotiations occurred; (2) evidence, including from Mr. Kuski’s cross-examination, 
militating against a finding that there was a “meeting of the minds”; and (3) evidence 
tempering the proposition that Mr. Gay had (and held himself out as having) the 
authority to bind his client. 


ANALYSIS 


[35] The legal principles governing determinations as to whether enforceable 
settlements have been reached are not controversial: 

a. There will be an enforceable settlement agreement when the evidence 
proves on the balance of probabilities that an objective reasonable 
bystander, knowing the facts, would conclude that the parties consented 
to the terms of the settlement with the intent to be bound by the same.’ 

b. When a court is asked to find a contract in correspondence, and not one 


particular note or executed memorandum, the whole of that which 


passed between the parties must be taken into consideration."° 


G In such cases, the court should ask: 
i. was there a meeting of the minds that would be manifest to the 
reasonable bystander; 
il, was there consensus on all essential terms of the agreement; and 
iii. did the parties make their agreement conditional upon, and 


subject to, execution of a formal document?! 


12 Lacroix v, Loewen, 2010 BCCA 224 (CanLII) 
13 Tether v, Tether, 2008 SKCA 126 
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d. The question of contract formation may be distinct from the question of 
contract completion. If there is agreement on all essential terms, then the 
absence of formal documentation will not be a bar to enforcing the 
agreement unless it is clear that the agreement was only a tentative one 
that was not intended to be binding until the documentation was 
complete.’ 

e. When settlements are negotiated between counsel, there is a 
presumption that counsel has authority to bind his or her client. This 
presumption is rebuttable by evidence that both parties understood that 


counsel was acting with limited authority.'° 


(a) Was there a meeting of the minds? 


[36] In the present case, the parties agree that CCEPIRSS agreed to pay $1.2 
million to Canada, and that Canada agreed to accept that amount. The parties agree 
that in exchange for this payment, Canada was required to give a release. The only 


issue is whether the parties were in agreement as to the general scope of the release. 


(b) Was there consensus on all essential terms of the agreement? 


[37] It is the position of CCEPIRSS and the Catholic Entities that they 
expressly agreed to pay $1.2 million in exchange for broad releases and indemnities in 
accordance with ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. 
Importantly, Canada in response does not appear to say that there was an express 
agreement between the parties that CCEPIRSS would pay $1.2 million in exchange 


14 Tether, supra, at para 62 
15 Fieguith v, Acklands Lid., (1989) 59 DLR (4th) 114 (BCCA); Great Sandhills Terminal Marketing Centre Lid. vJ-Sons, Ine., 2008 SKCA 16 
16 See, for example, fversan v. Iverson, 2009 SKQB 246; [PC Insurance Strategies Inc. v. Sawa, 2009 SKCA 80 
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for a release of matters relating to RFD #1. Rather, Canada’s position is that the 


parties would deal “with quantum first and terms second.”!” 


[38] Canada’s interpretation of the communications between the parties 
presumes that CCEPIRSS and the Catholic Entities would agree to pay a significant 
sum of money in a settlement without knowing precisely what it was they were 
settling. In my view, that is not a reasonable interpretation of what transpired. The 
fact of a settlement implies a release, and it is not logical to say that the quantum of 
the settlement was agreed to but the fundamental and essential scope of the release 


was not. That is not how reasonable parties negotiate settlements. 


[39] If Canada’s position during settlement negotiations was that it would 
only accept $1.2 million to settle the narrower matters raised by RFD #1, then one 
would have expected Canada to say so very clearly at a much earlier time. The 
balance of the record before me proves that, despite the relatively narrow issues raised 
by RFD #1, the parties were negotiating with respect to all matters at issue between 
them in relation to the Settlement Agreement. 
a. | Ms. Stellick’s affidavit and cross-examination on RFD #1 dealt, at least 
in part, with the broader issues of the Settlement Agreement, not just the 
issues raised by RFD #1. 
b. Mr, Kuski’s June 26, 2014 letter made it plain that the settlement was to 
release “all matters” between CCEPIRSS, the Catholic Entities and 
Canada, and was to include the very general releases contemplated by 
ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. There is 
nothing in writing to suggest that Canada was opposed to settlement 


negotiations on this basis. 


17 Gay cross-examination, page 56 
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I acknowledge that there is disagreement about whether, during a phone 
call on September 17, 2014, Mr. Gay indicated that the releases sought 
by Mr. Kuski were “of course fine”. Mr. Kuski deposes this occurred; 
Mr. Gay deposes that it did not. Both parties have consented to the RFD 
process to resolve this dispute, and this is a summary process that is not 
suited for resolving issues of credibility. Accordingly, my findings are 
based on the written communications between the parties. 

The written evidence is clear that Mr. Kuski, at least, continued to be of 
the view that settlement negotiations were proceeding on the basis that 
any sum paid by his clients to Canada would resolve all issues between 
the parties, and not just the issues pleaded in RFD #1. Not only was this 
communicated in his letter of June 26, 2014, but it was also an express 
term outlined in his letter of September 18, 2014, which he wrote to 
“confirm” the settlement that had been reached. 

Although Mr. Gay responded to that letter by saying (in part) “we have 
no agreement on the terms of the settlement”, the balance of the email 
from Mr. Gay to Mr. Kuski sent September 18, 2014 at 11:37 a.m. 
would lead a reasonable bystander to conclude that there was no 
controversy over including general releases and indemnities in 
accordance with ss. 4.5 and 4.6 of Schedule O-3 to the Settlement 
Agreement. Nor would a reasonable bystander conclude that there was 
controversy over releasing “all matters” between CCEPIRSS, the 
Catholic Entities and Canada. 

When Mr. Gay received Mr. Kuski’s proposed General Release later on 
September 18, he took no steps to advise Mr. Kuski that an essential 


term of that Release — namely, its scope — was unacceptable to Canada. 
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g. Mr. Gay’s revised version of the Release provides that Canada “agrees 
that the provisions concerning releases and indemnities as provided in 
ss. 4.5, 4.6 and 4.7 of Schedule “O-3” of the Settlement Agreement may 
apply to this General Final Release” [emphasis added]. Apart from the 
addition of the word “may”, this section of Canada’s proposed Release 
is identical to the one proposed by Mr. Kuski. This provision of the 
Release makes no sense if the Release is intended to be narrow in scope, 


as Canada now contends. 


(c) Was the settlement conditional upon the execution of a formal document? 


[40] I find that the settlement was not subject to or conditional upon the 
execution of formal documentation. I find on the evidence that a reasonable bystander 
would conclude that, as of 7:08 a.m. on September 18, 2014, counsel had agreed that 
CCEPIRSS would pay Canada $1.2 million in exchange for the broad releases and 
indemnities contemplated by ss.4.5 and 4.6 of Schedule O-3 to the Settlement 
Agreement. Neither Mr. Kuski’s settlement offer letter of June 26, 2014 nor Mr. 
Gay’s email acceptance of September 18, 2014 make mention of any settlement being 


conditional upon execution of formal documents. 


(d) Was counsel’s authority to settle qualified? 


[41] The only remaining issue is whether a reasonable bystander would have 
understood that the agreement of counsel was subject to approval by others at Canada. 


I find that such a restriction is not reasonable in the circumstances. 


[42] Canada submitted that Mr. Kuski, as a senior counsel with experience 


litigating against Canada, would have understood that there were levels of approval 
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that Mr. Gay required. Even if I were to make that finding, on the record before me I 
find it was reasonable for Mr. Kuski to have determined that Mr. Gay had received 
approval on all material aspects of the settlement prior to accepting the settlement 


offer on September 18, 2014. 


[43] It is true that the Release was stamped “Draft”, that both counsel 
anticipated their clients might have some comments on the wording of the Release, 
and that both counsel communicated to each other that their clients might have 
comments on the wording of the Release. However, it would reasonably have been 
expected by the parties that the comments of their respective clients would amount to 
wordsmithing, and not to the essential terms of the deal, which were that CCEPIRSS 
would pay $1.2 million in exchange for the releases and indemnities contemplated by 


ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. 


[44] Whether Mr. Gay in fact had authority to settle matters with Mr. Kuski 
is not an issue I need to decide. The only issue before me is whether any limits on Mr. 
Gay’s authority that might have existed were communicated to Mr. Kuski. In light of 
the communications between the parties, which I have reviewed above, and the legal 
presumption that counsel have their client’s authority unless the contrary is clearly 
articulated, I find the reasonable bystander would conclude that Mr. Gay had the 


authority to enter into the essential deal that he made. 


CONCLUSION AND DIRECTION 


[45] I have concluded that there is an enforceable settlement relating to 


_CCEPIRSS?’ obligations under the Settlement Agreement. 
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[46] Consequently, I grant a declaration that there is a binding agreement 
between and among Canada, CCEPIRSS and the Catholic Entities providing that upon 
the payment by the Catholic Entities, through CCEPIRSS, of the sum of $1.2 million 
to Canada, or its nominee, CCEPIRSS and the Catholic Entities are entitled to 
releases and indemnities in accordance with ss. 4.5 and 4.6 of Schedule O-3 to the 


Settlement Agreement, without restriction. 


[47] Since my conclusion (as urged by CCEPIRSS and the Catholic Entities) 
is that the deal was struck by the parties by 7:08 a.m. on September 18, I cannot find 
that CCEPIRSS and the Catholic Entities are entitled to a release and indemnity in 
accordance with s. 4.7 of Schedule O-3 to the Settlement Agreement. Section 4.7 was 
not clearly contemplated by the parties at the time the settlement was reached. No 
evidence was led to explain why this section only appeared for the first time in the 
proposed draft General Release prepared by Mr. Kuski (which was sent after the 
agreement was made), rather than in the communications between the parties that 


preceded the agreement being made. 


[48] The parties may make written submissions as to costs of up to five (5) 
pages each, provided that those submissions are served and filed within 10 calendar 


days of the release of this decision. 


a ; 
N.G. GABRIELSON 
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$.21(4)(b) SECRET — RIA5570 

(Protected B less the Annexes) 
THE CORPORATION OF CATHOLIC ENTITIES PARTY TO THE RESIDENTIAL 
SCHOOLS SETTLEMENT 
Decision by the Deputy Minister 

DATE: Au 

SUMMARY 

e This note seeks your instructions on whether to appeal the July 16, 2015 Court 
Decision (see Annex A) which ruled that a contract was formed between Canada 
and the Corporation of Catholic Entities Party to the Indian Residential Schools 
Settlement such that, in consideration of $1.2 million to be paid by the 
Corporation, all issues between the parties relating to the Corporation's 
obligations under Indian Residential Schools Settlement Agreement have been 
settled. 

e On December 24, 2013, Canada filed a Request for Direction concerning the 
financial obligations of the Corporation under the Settlement Agreement. 


ust 12, 2015 


e However, the Corporation interpreted its $1.2 million offer and discussions between 
counsel as a release from ail its obligations under the Settlement Agreement and not 
just the legal fees issue. Accordingly, it filed a Request for Direction on 
November 18, 2014, seeking an order that all matters are now settled between the 
parties, including a broad final release. Canada argued that the $1.2 million 
settlement related strictly to the matters raised in the December 2013 Request for 
Direction. 

e The Court's Decision of July 16, 2015, found in favour of the Corporation but was not 
clear on the scope of the release, specifically whether the Corporation was released 
from all further obligations under the Settlement Agreement or must still meet the 
preconditions set out in paragraphs 4.5 to 4.6 of Schedule O-3 (Annex B) to benefit 
from the releases in these sections (see also the Department of Justice Canada’s 
opinion in Annex C). Canada must decide whether to: 


e Your decision is needed by August 14, 2015, to meet the filing date of August 17, 
2015. 
RECOMMENDATION 


° 


vA Py See CJ | do not concur CJ | wish to discuss further 


/ Deputy Minister/ 
Associate Deputy Minister: 
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BACKGROUND 


(RIA4770). In September 2014, 
atter consultation with the Assembly of First Nations, Canada and the Corporation 
agreed to settle the matter for $1.2 million. 

e It subsequently became apparent that Canada and the Corporation held different 
views as to the nature and extent of the release. The Corporation maintained that 
when Canada agreed to the $1.2 million, it also agreed to provide the Corporation 
with a full and final release of all its obligations, in keeping with the releases set out 
in Sections 4.5 and 4.6 of Schedule O-3 of the Settlement Agreement. Counsel for 
the Corporation expressly cited these sections during the course of the negotiations. 
These sections set out a very broad release and indemnity, provided that the 
Catholic Entities meet all of their obligations under Schedule O-3. For example, 
Section 4.5 states: “In the event that the terms of this Agreement are fully complied 
with [...], the Government will release and forever discharge each Catholic Entity 
from any and all causes of action, claims or demands for damages for Indian 
residential School abuse claims or claims included in the Approval Orders.” 


(RIA5003), 


e On November 18, 2014, the Corporation filed a Request for Direction seeking an 
Order that all matters are now settled between the parties on the terms agreed upon 
by counsel in their discussions, including a broad, full and final release (Annex E). In 
its response of November 27, 2014, Canada argued that only the quantum of the 
settlement was agreed upon and that the terms of release were not concluded. 
Cross examinations of the parties took place on April 30, 2015. The hearing took 
place June 3, 2015. 

e The Decision, released July 16, 2015, found in favour of the Corporation but was not 
clear on the scope of the release. At paragraph 5 it concludes “that there is an 
enforceable settlement of all issues between these parties relating to the 
Corporation's obligations under the Settlement Agreement.” However, paragraphs 
40, 43 and 46 of the Decision limit the scope of the release to paragraphs 4.5 and 
4.6 of Schedule O-3 of the Settlement Agreement (See Annex B). If the release is 
strictly a reproduction of paragraphs 4.5 and 4.6, then Canada has not lost much; 
the Corporation and the Catholic Entities would still have to comply with their 
obligations before the release and indemnity are activated. As a result, any risks 
associated with signing a release restricted to these two paragraphs are minimal. 
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However, if the release goes beyond paragraphs 4.5 and 4.6, there are risks for 
Canada (see further explanation below under Option 2). 

Following the Decision, counsel for the Corporation provided a draft General Final 
Release (Annex E) for consideration. This draft Release contains a very broad 
interpretation of the scope of the release granted by the Court. It cites the Court’s 
finding that “there is an enforceable settlement of all issues between these parties 
relating to the Corporation's obligations under the Settlement Agreement” (emphasis 
added) and provides that Canada releases the Corporation and the Catholic Entities 
from all “claims and demands whatsoever’, whether past, present or future, “arising 
out of or relating to the ISA and [Schedule O-3 to the Settlement Agreement.” In 
other words, the Corporation is of the view that it meets the precondition of 
paragraphs 4.5 and 4.6. 

Canada’s Appeal period ends August 17, 2015, and the Department of Justice 
Canada is seeking instructions by August 14, 2015. 


CONSIDERATIONS 
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COMMUNICATIONS CONSIDERATIONS 


The Indian Residential Schools Settlement Agreement has attracted a great deal of 
interest among regional/national/international media and stakeholders, and has 
raised awareness of the legacy of Indian residential schools among a broad 
spectrum of Canadians. A few articles in the media criticize the Catholic Churches 
for not being co-operative in releasing documents from the Indian residential schools 
era requested by the Truth and Reconciliation Commission, but no media articles 
focus on the Corporation's financial obligations under the Settlement Agreement. 
Media lines on this litigation are in place and will be updated to reflect the option that 
will be chosen by the Department. 

Messaging will show that Canada is committed to reconciliation while at the same 
time ensuring that its legal obligations to the other parties of the Settlement 
Agreement are not compromised. 


NEXT STEPS 
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ANNEXES 


Annex A: Queen’s Bench for Saskatchewan Decision, July 16, 2015 

Annex B: 

Annex C: Schedule O-3 of the Indian Residential School Settlement, May 8, 2006 
Annex D: Canada’s Request for Direction, December 24, 2013 

Annex E: 

Annex F: RIA4770, 


Annex G: RIA5003, 
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SCHEDULE “O-3” 


SETTLEMENT AGREEMENT 
THIS AGREEMENT ENTERED INTO THIS DAY OF , 2006 
Between 


HER MAJESTY THE QUEEN IN RIGHT OF CANADA 
AS REPRESENTED BY 
THE MINISTER RESPONSIBLE FOR THE OFFICE OF 
INDIAN RESIDENTIAL SCHOOLS RESOLUTION OF CANADA 
(hereinafter referred to as the “Government”’) 


and 


THE CATHOLIC ENTITIES NAMED IN SCHEDULE A 
(hereinafter referred to as the “Catholic Entities’’) 


and 

EPISCOPAL CORPORATION OF SASKATOON 
and 

THE e CORPORATION (name to be identified) 


WHEREAS the Government and certain Catholic Entities participated in 
developing and operating residential schools for Aboriginal children in Canada; 


AND WHEREAS representatives of the Government and the Catholic Entities are 
parties to an Agreement in Principle amongst themselves, plaintiffs, the AFN and certain 
other religious denominations, dated November 20, 2005 in which the Catholic Entities 
have agreed to enter into a final settlement agreement to give effect to the Agreement in 
Principle and the Memorandum of Understanding between themselves of the same date; 


AND WHEREAS former residential school students have alleged abuse and other 
wrongs against the Government and certain of the Catholic Entities; 


AND WHEREAS the Government and the Catholic Entities recognize that court 
proceedings can be adversarial, lengthy and costly and often not the best way to resolve 
abuse claims; 


AND WHEREAS the parties desire a fair, comprehensive and lasting resolution 
of the legacy of Indian Residential Schools directed to, among other things, healing and 
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reconciliation; 


AND WHEREAS the Government and the Catholic Entities have been and 
remain committed to working jointly with Claimants to assist in their healing and 
reconciliation and to employ fair, safe, effective and timely processes to validate and 
resolve IRS Abuse Claims, which processes will seek to avoid causing additional trauma 
for Claimants while also protecting the reputations of those named as abusers from 
unfounded allegations; 


AND WHEREAS the Government recognizes the importance of enabling the 
continuing contribution of the Catholic Entities in Canadian society and through this 
Agreement supports their ongoing viability; 


THIS MEMORANDUM WITNESSETH: 
PART I: DEFINITIONS 


1.1 The following definitions apply throughout this Agreement, and, unless specifically 
defined therein, in any subsequent documents entered into in furtherance of its 
objectives: 


"Aboriginal Healing Foundation" or "AHF" means the non-profit corporation 
established under Part II of the Canada Corporations Act, R.S.C. 1970, c. C-32 to 
address the healing needs of Aboriginal people affected by Indian Residential 
Schools. 


“Agreement”, “hereto”, “herein”, and similar expressions refer to this Agreement 
and any amendments thereto, and include all schedules attached to this 
Agreement. 


“Agreement in Principle” means the agreement signed on November 20", 2005 
between the Government as represented by The Hon. Frank Iacobucci, IRS 
plaintiffs, the AFN, certain Catholic Entities, other religious denominations, and 
others. 


“Approval Orders” means the judgments or orders of the courts certifying the 
Class Actions and approving the Indian Residential Schools Settlement 
Agreement pursuant to the applicable class proceedings legislation or the 
common law. 


“Assembly of First Nations” or “AFN” means the national representative 
organization of the First Nations in Canada created by Charter of its members in 


1985. 


“Catholic Entity” means any one of the entities set out in Schedule A hereto. 
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“Catholic Entities” means the entities set out in Schedule A hereto. 


“Claimant” means an individual who is entitled to make a claim under the Dispute 
Resolution Model or Independent Assessment Process established under the 
Indian Residential Schools Settkement Agreement or a former student of an IRS 
or other person who has opted out of the Settlement Agreement and has made an 
IRS Abuse Claim. 


“Compensation” means damages, Costs and interest as awarded or agreed upon 
payable to a Claimant in an IRS Abuse Claim. 


“Corporation” means the corporation established by the Catholic Entities pursuant 
to this Agreement, such corporation to be operated and to act in accordance with 
this Agreement. 


“Costs” means assessed costs, agreed upon costs or DRM or IAP costs, payable to 
a Claimant in an IRS Abuse Claim. 


“Dispute Resolution Model” or “DRM” means the out of court process for the 
resolution of IRS Abuse Claims announced by the Minister Responsible for 
Indian Residential Schools Canada on November 6, 2003, as amended from time 
to time. 


“Government” means the Government of Canada. 


“Independent Assessment Process” or “IAP” means the process for validating and 
providing compensation for certain proven abuse claims as set out in Schedule D 
to the Agreement in Principle, as modified by the Approval Orders or thereafter in 
accordance with a procedure approved by those judgments. 


“TAP Claim” means a claim resolved through the IAP established by the Approval 
Orders. 


“Indian Residential School” or “IRS” means one or more of the Indian 
Residential Schools set out in Schedule E or F to the Indian Residential Schools 
Settlement Agreement, and any other school added to such list pursuant to the 
process set out in the aforesaid Settlement Agreement at which any of the 
Catholic Entities had a presence or was otherwise associated with such school, or 
within whose territorial jurisdiction such school operated. 


“Indian Residential Schools Settlement Agreement” or “IRSSA” means the 
Settlement Agreement dated e , 2006, (made between Canada, certain 
Plaintiffs, as represented by the National Consortium, the Merchant Law Group 
and independent counsel; the AFN; Inuit representatives, and the Church 
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Organizations as defined in the IRSSA) as approved by the Approval Orders. 


“In-Kind Services” includes In-Kind Services, contributions, commitments or 
programs as the context may require. 


“IRS Abuse Claim” means a continuing claim as defined for the IAP, or outside 
of the IAP, means a claim for Compensation for the mistreatment or neglect of a 
child arising from, or connected to, the operation of an Indian Residential School, 
other than a claim arising from the alleged loss or diminution of aboriginal 
language or culture (which is a continuing claim as defined for the IAP) that is 
founded on: 


one or more intentional torts such as physical or sexual assault, forcible 
confinement or the intentional infliction of mental suffering where the 
Government or a Catholic Entity has or accepts vicarious liability; 


negligence or breach of fiduciary duty where the Government or a 
Catholic Entity has or accepts any part of the legal responsibility; 


any other head of liability recognized by the courts as of the date this 
Agreement comes into force, where the Government or a Catholic Entity 
has or accepts any part of the legal responsibility. 


“Other Catholic Entity” means: 


a) one or more of the Jesuit Fathers of Upper Canada, the Roman Catholic 
Episcopal Corporation for the Diocese of Sault Ste. Marie in Ontario 
Canada, or the Daughters of Mary, all of whom are not parties to this 
Agreement but are parties to an agreement with the Government dated 
May 10, 2004 that provides, inter alia, for the payment of Compensation, 
which payments have been paid in full; or 


b) the Episcopal Corporation of Saskatoon, which is a party to this 
Agreement but did not have an IRS located within its territorial 


boundaries, nor did it provide staff to work in an IRS. 


“Other Released Claim” means any claim deemed to have been released pursuant 
to the Approval Orders. 


“Validated Claim” means an IRS Abuse Claim that has been found to be proven: 
by a final decision of a DRM, the IAP, or a court; or 


as a result of an assessment conducted by counsel for the Government in 
accordance with this Agreement, including the principles set out in 
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Section 2.9. 


and “Validation” means any of the above methods used to decide if an IRS Abuse 
Claim is a Validated Claim. 


1.2 For greater certainty, for purposes of this Agreement the definitions in this 
Agreement prevail over those used in the IRSSA. Where a word or term is capitalized in 
this Agreement and not herein defined then the definition in the IRSSA applies unless the 
context requires otherwise. 


1.3 The following Schedules are appended to this Agreement and are incorporated into 
and form part of this Agreement by this reference as fully as if contained in the body of 
this Agreement: 


Schedule A, List of the Catholic Entities; 


Schedule B, The Catholic Healing, Reconciliation and Service Evaluation 
Committee; 


Schedule C, Conditions Under Which Payments are Made From the Corporation 
to the Aboriginal Healing Foundation (“AHF”); 


Schedule D, Full and Final Release in Claims by Persons who Opt Out of the 
IRSSA; 


Schedule E, Process for Providing Documents to the Truth And Reconciliation 
Commission; 


Schedule F, Sections of IRSSA incorporated by Reference; and 
Schedule G, Name and Address of the Catholic Entities for Giving Notice. 


PART 1A 
COMING INTO FORCE 


1A.1 This Agreement comes into force and will become effective and binding on the 
parties on the Implementation Date (see Article 1.01 of the IRSSA). For greater 
certainty, if the IRSSA does not become effective and binding, then this Agreement has 
no force and effect. 


PART II 
DEFENCE AND RESOLUTION OF IRS ABUSE CLAIMS 


2.1 As long as there is a prospect of settling a claim solely on the basis of the allegations 
which fall within the definition of an IRS Abuse Claim, it is to be treated as such for the 
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purposes of this Agreement notwithstanding the fact that claims arising from alleged loss 
or diminution of aboriginal language or culture or other claims falling outside the 
definition are also being made. 


2.2 In this Part, a reference to one or more Catholic Entities means only those Catholic 
Entities which were associated with the IRS from which a claim arises, or within whose 
territorial jurisdiction the IRS is or ever was located and is a party to this Agreement. 


2.3 It is the Government’s intention to defend or resolve all IRS Abuse Claims in which 
it is a named party. For claims based on intentional torts arising prior to May 14, 1953 
the Government will assert immunity if the matter proceeds to trial and will play no role 
in the defence after a court finds such immunity. The Government will provide written 
notice of its intention to each Catholic Entity which is a party to these claims not later 
than 120 days before the start of such trial, and such Catholic Entity will defend the 
claims or otherwise settle them. 


2.3.1 The Government agrees to wholly indemnify the Catholic Entity for all 
Compensation paid to a Claimant pursuant to this Section or Section 4.2.; and 


2.3.2 The Government will further indemnify the Catholic Entity for legal fees 
and expenses incurred by the Catholic Entity in defending an IRS Abuse Claim 
based on an intentional tort arising prior to May 14, 1953 for the period of time 
from and after a court has dismissed the claim against the Government based on 
Crown immunity to the date of resolution of the claim. The indemnification will 
be in an amount as agreed between the Government and the Catholic Entity, or as 
determined in accordance with Part V hereof. In the event of resort to Part V the 
parties and any Mediator appointed under Section 5.6 shall have regard to the 
rules, principles and caselaw that would apply in the taxation of a solicitor and 
own client account in the province or territory where the claim was brought. 


2.4 Each Catholic Entity will cooperate in the defence or resolution of all IRS Abuse 
Claims against it, whether advanced within or outside the IAP, and may elect to 
participate at its own expense in the defence of any claim, or certain aspects of it, subject 
to any applicable rules and procedures. In the case of a claim being resolved through the 
IAP, the Entities’ rights to participate and obligations are as set out therein. 


2.5 The Government agrees to co-operate with each Catholic Entity to minimize the 
circumstances in which the Claimant pursues independent causes of action or theories of 
liability against each Catholic Entity in an IRS Abuse Claim. 


2.6 The Government, where requested by a Catholic Entity, shall provide disclosure of 
and production of relevant files and documents to counsel for that Catholic Entity and its 
researchers and/or experts, excepting files and documents with respect to which solicitor- 
client privilege or other lawful privilege applies and is asserted and subject to privacy 
concerns and legislation. Any information obtained from records pursuant to this Section 
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will be used exclusively for the DRM or IAP processes or for the defence of the IRS 
Abuse Claim for which the information was sought unless otherwise agreed in writing. 


2.7 The Government, the Corporation and each Catholic Entity agree that instructions 
given to their respective counsel will be consistent with the terms and intent of this 
Agreement, and further accept and acknowledge that their respective representatives and 
counsel are instructed by, act for, and represent only their principal. 


2.8 The Government and each Catholic Entity will within 60 days of the coming into 
force of this Agreement withdraw any third party claim or cross claim against each other 
in IRS Abuse Claims on a reciprocal, without costs basis, other than in a proceeding 
which includes allegations beyond IRS Abuse Claims, and will refrain from issuing such 
claims in the proceeding which includes allegations beyond IRS Abuse Claims. 


2.9 The provisions of Appendices III and IV of the IAP apply to the collection and 
submission of documents and to the participation and evidence of an alleged perpetrator 
in IAP. 


2.9A Each Catholic Entity will, upon request by the Government, provide the 
Government with access to any documents in the possession of the Catholic Entity that 
could assist with validation of applications for the Common Experience Payment (CEP) 
as that term is defined in the IRSSA, all at the expense of the Government. 


2.10 In litigation, and subject to Appendices III and IV of the IAP, in IAP, where a 
Catholic Entity elects not to participate in the validation, resolution or defence of IRS 
Abuse Claims in litigation and, in IAP to the extent that the following provisions apply, 
the Catholic Entity will at its own expense: 


2.10.1 Comply with all reasonable requests from the Government for information 
during the proceedings; 


2.10.2 Provide counsel for the Government and its researchers and/or experts with 
full access to all relevant files and databases, excepting documents with respect to 
which solicitor-client privilege or other lawful privilege applies and is asserted. 
Any information obtained from records pursuant to this section will be used 
exclusively for the DRM or IAP processes or for the defence of the IRS Abuse 
Claim, for which the information was sought unless otherwise agreed in writing; 


2.10.3 Participate, through a representative, to the extent consistent with its values 
and traditions in any apologies, reconciliation or closure ceremonies that are 
agreed to as part of the resolution of an IRS Abuse Claim and, provided the terms 
of this Agreement have been followed, support the result achieved as if they had 
been represented by counsel and had defended the Claim. For greater certainty, 
the Catholic Entity will pay for its own expenses for attendance and participation 
but not for the ceremony itself; 
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2.10.4 Provide disclosure and production of relevant documents in its possession 
or control, and provide witness statements on request; 


2.10.5 Attend, as appropriate, at the discovery of their witnesses, and otherwise 
facilitate the testimony of witnesses within its employ; and 


2.10.6 Accommodate a Claimant’s reasonable request that a representative of the 
Catholic Entities attend a hearing while a Claimant is giving evidence or 
otherwise relating his or her experience at an IRS. 


2.11 In IAP, where a Catholic Entity elects not to participate in the validation, resolution 
or defence of IRS Abuse Claims and subject to Appendix III of the IAP, the Government 
will: 


2.11.1 Provided a witness statement is submitted in advance, or the individual 
provides a full interview to the Government, the Government will pay the 
reasonable travel and accommodation costs of a member, employee or former 
employee of a Catholic Entity to appear at a DRM or an IAP hearing. In other 
proceedings involving IRS Abuse Claims, the Government will only be 
responsible for any expense related to the participation of the member, employee 
or former employee of a Catholic Entity where the Government requires the 
participation of such member, employee or former employee; and 


2.11.2 The Government will participate in and may conclude negotiations to 
determine the amount of Compensation in any settlement. 


2.12 Each Catholic Entity will provide documents to the Truth and Reconciliation 
Commission in accordance with Schedule “E”. 


2.13 IRS Abuse Claims brought outside the IAP will be settled only where the standard 
of proof utilized by the courts for matters of like seriousness has been met. Settlement 
offers will be based on evidentiary considerations and legal principles. [AP Claims shall 
be settled in accordance with its terms and conditions. 


2.13.1 Where a Catholic Entity advises the Government in writing that it wishes 
to be consulted before the Government settles an IAP claim without holding a 
hearing, the Government will consult with the Catholic Entity provided that 
within two weeks of notification the Catholic Entity commits to a reasonable 
timetable and process for consultation. 


2.14 Where a trial is held in a matter arising under the IAP, neither the Government nor a 
Catholic Entity will rely upon the defence of limitations or the doctrine of laches or other 
defence not going to the merits. This section does not apply to claims by a plaintiff who 
has opted out of the IRSSA. 
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2.14.1 Where an opt-out claim can be settled, the Government and the affected 
Catholic Entity agree that it will be resolved without regard to possible defences 
which do not go to the merits, such as limitations or laches. Should such a claim 
proceed to trial, Crown immunity, where applicable, will be asserted by the 
Government, and the Catholic Entity will be free to determine the defences it will 
assert. 


2.15 Where a Catholic Entity makes a request in writing the Government will, in a timely 
manner, provide the Catholic Entity, or its designated representative, with copies of IRS 
Statements of Claim served on the Government, and copies of Notices of Examinations it 
serves on IRS Claimants, in order to facilitate informed decisions about potential 
participation by that Catholic Entity. 


2.16 Where IRS Abuse Claims are being advanced in litigation, the Government and the 
Catholic Entities will each notify the other of any settlement overtures from claimants. 


2.17 Where a Catholic Entity receives from the IAP Secretariat a copy of Claimant’s IAP 
application or receives from the Government a copy of an application to the DRM, the 
Catholic Entity agrees to be bound by trust conditions imposed on it with respect to 
confidentiality or, if it does not so agree in one or more instances, to return the 
document(s) without copying, reading or making use of it in any way. 


2.18 Releases by Class Members, Cloud Class Members and Non-resident Claimants are 
as provided for in the IRSSA, specifically Articles 4.06, 11.01, 11.02 and Schedule P, 
and the Approval Orders. As part of any resolution of a claim brought by any person not 
bound by the IRSSA arising out of or in relation to an Indian Residential School or the 
operation generally of Indian Residential Schools, the Government will concurrently 
secure from the claimant a dismissal of the claim and release for itself and the affected 
Catholic Entity from any and all past, present and future claims, whether or not now 
known to or existing at law, arising from or connected to, directly or indirectly, an Indian 
Residential School. 


2.18.1 The release by a person not bound by the IRSSA shall be in the form 
attached as Schedule D. 


2.19 Each Catholic Entity, the Corporation and Canada agree that they will bring no 
action or claim whatsoever against the other or its counsel related in any way to the 
validation, resolution or defence of any DRM, IAP or opt-out claim, and agree that this 
section shall operate as a full and complete defence to any such claim and that each of 
them shall be barred from recovering as against the other any and all amounts claimed by 
way of damages, interest, costs or expenses in any way related to such claims. The parties 
further agree to indemnify each other for any and all costs, expenses and damages 
suffered by each of them as a result of such action or claim being brought against the 
other or its counsel by them. 
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2.20 Section 2.19 does not operate to prevent the Government, the Corporation or a 
Catholic Entity from taking an action to enforce the provisions of this Agreement. 


PART III: 
HEALING AND RECONCILIATION AND FINANCIAL COMMITMENTS 


3.1 The Catholic Entities will establish a not for profit corporation for healing and 
reconciliation for the exclusive purpose of implementing and carrying out the financial 
and In-Kind Services provided for in this Agreement and, subject to approval by the 
Government of its articles of incorporation, will have established the Corporation before 
the execution of this Agreement. The Corporation shall provide the Government with its 
constating documents and bylaws upon incorporation, and as amended from time to time, 
and with financial statements on its operations no later than 120 days following the end 
of each fiscal year until the financial and service commitments provided for by this 
Agreement and the Settlement Agreement are fulfilled. 


3.1.1 The Government shall have the right to review and approve the articles of 
incorporation of the Corporation prior to incorporation. 


3.2 The Corporation shall maintain segregated funds, accounts and records for each of the 
below listed $29,000,000 cash contribution, $25,000,000 In-Kind Services, and the funds 
raised in the Canada-wide fund raising campaign. 


3.3 Each Catholic Entity and the Episcopal Corporation of Saskatoon agrees to pay or 
transfer to the Corporation for use in accordance with this Agreement the amount of 
money specified in a confidential list provided to the Deputy Minister, IRSRC. The list 
shall include amounts and a payment schedule for each Entity (“the Payment List”). The 
total of such individual commitments shall be $29,000,000, less the aggregate amount 
paid by one or more of the Catholic Entities or Other Catholic Entity for IRS Abuse 
Claim Compensation as of the date this Agreement comes into force (the “Net Amount”). 


3.3.1 Within 60 days of this Agreement coming into force the Government and 
each Catholic Entity and Other Catholic Entity shall agree upon the amount that 
has been paid by the latter for IRS Abuse Claims. The amount remaining payable 
by each Catholic Entity as set out in the Payment List shall be secured by a 
promissory note and consent to judgment by that Catholic Entity in favour of the 
Corporation. The aggregate amount of all promissory notes and consents to 
judgment shall be the Net Amount. The promissory notes and consents to 
judgment shall be held by the Corporation in trust to be used only in the event of 
default, and then only as against an Entity in default. 


3.3.2 Each Catholic Entity shall pay its share of the Net Amount as shown on the 
Payment List within a five year period commencing the day following the coming 
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into force of this Agreement or such earlier date as may be agreed to by the 
parties. In no case shall the annual contribution to the Corporation by any 
Catholic Entity be less than 20% of that Entity's share of the net amount. The 
annual instalment shall be paid by each entity to the Corporation no later than 
March 31* of the year in which it is due. All payments are subject to verification 
and audit by a duly qualified person appointed by the Government. 


3.4 The Corporation shall pay monies deposited with it pursuant to section 3.3 to the 
Aboriginal Healing Foundation ("AHF") in accordance with Schedule C or in accordance 
with Schedule B under the exception set out in section 4 of Schedule C. 


3.5 Each Catholic Entity and the Episcopal Corporation of Saskatoon shall provide In- 
Kind Services as set forth in a confidential list ("the In-Kind Services List"), such list to 
be provided by the Corporation to the Deputy Minister, IRSRC. 


3.5.1 The List shall include the value and a delivery schedule for each Entity. 
The total of the In-Kind Services by the Catholic Entities in the aggregate shall be 
$25,000,000 contributed over ten years toward healing and reconciliation for 
former IRS students, and their families and communities. 


3.6 The determination of qualifying In-Kind Services shall be made in accordance with 
Schedule B. Subject to the exception set out in Schedule B, section 11, the ten year 
period will commence the day following the coming into force of this Agreement. A 
minimum of $2,500,000 In-Kind Services shall be made each year for the ten year period 
or until the In-Kind Services contributions total $25,000,000, whichever comes earlier. 


3.6.1 No Catholic Entity shall be liable for more than its scheduled value of In- 
Kind Services as set out in the In-Kind Services List. In-Kind Services are subject 
to verification of delivery and compliance with Schedule B and audit. 


3.7 Each Catholic Entity shall provide a promissory note and consent to judgment to the 
Corporation to secure the amount of its In-Kind Services. The promissory notes and 
consents to judgment shall be held by the Corporation in trust to be used only in the event 
of default, and then only as against the defaulting entity. 


3.8 The Government is entitled to receive from the Corporation and the Catholic Entities 
on an annual basis information sufficient to enable the Government to verify performance 
of the obligations contained in sections 3.3 and 3.5 of this Agreement. 


3.8.1 Canada may provide the other Church Organizations with the total amounts 
determined under 3.3.2 and 3.6 of the Agreement annually so they can determine 
their own proportionate financial obligations under their respective agreements 
with the Government. 


3.9 Each Catholic Entity and the Corporation further agree to use their best efforts 
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throughout the seven year period following the day after the coming into force of this 
Agreement to raise $25,000,000 through a Canada-Wide campaign to be established by 
the Corporation for healing and reconciliation for former IRS students and their families 
and communities. The funds to be raised through the Canada-Wide campaign, net of 
reasonable and necessary administration costs to raise the funds, shall be paid to the 
Corporation on an annual basis and awarded as grants in accordance with Schedule B. 


3.9.1 Best efforts shall be deemed to have been made where the fund-raising 
campaign demonstrates on a Canada-Wide level in each of the seven years an 
approach and means that is consistent with the approach and means used by 
professionally managed national fundraising campaigns, including those operated 
by universities and hospital foundations. 


3.9.2 Each Catholic Entity shall cooperate with the other Catholic Entities and the 
Corporation with a view to causing the Corporation to perform its obligations 
under Section 3.9. 


3.9.3 No Entity shall be held in default of its obligation as to best efforts or to 
cooperate in the campaign where, having regard to the campaign as a whole, best 
efforts have been made. 


3.9.4 For greater certainty, not raising $25,000,000 shall not, in itself, be a 
condition of default. 


3.10 The Government is entitled to receive from the Catholic Entities and the 
Corporation on an annual basis information sufficient to enable the Government to verify 
that best efforts have been made and the amount of monies raised through the Canada- 
Wide campaign. 


3.10.1 Canada may provide the other Church Organizations with the total 
amounts raised annually through the Canada-Wide campaign so they can 
determine their own proportionate financial obligations under their respective 
agreements with the Government. 


3.11 Prior to the coming into force of this Agreement each Catholic Entity shall provide 
a statutory declaration of a duly authorized officer to satisfy the Government in 
accordance with accepted standards that it has the ability to meet its obligations under 
this Agreement. 


3.12 So long as contributions made under section 3.3 to the Corporation are kept current 
as required by this Agreement, interest accruing on the funds held by the Corporation 
shall be used by the Corporation, first, for the payment of reasonable administration costs 
of the Corporation, and thereafter in accordance with Schedule B. The interest on any 
instalment paid to the Corporation before the due date shall be credited to the entity 
making the payment for the period of time from the date of payment to the due date. 
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3.12.1 Should the reasonable administration costs exceed the amount of interest 
on the funds on an annual basis, then the reasonable administration costs of 
operating the Corporation may, with the consent in writing of the Government be 
paid from the capital amount held by the Corporation. The Government may not 
unreasonably withhold the consent referred to in this Section. 


3.13 The occurrence of any of the following events or conditions will be a default by a 
Catholic Entity: 


3.13.1 Failure to fulfill its obligations under Sections 3.3, the first paragraph of 
3.5, 3.7 and 3.11 where the default remains outstanding for more than 60 days; 


3.13.2 Failure to fulfil its obligations under section 3.9; 


3.13.3 Amalgamation with another entity on terms which do not provide that the 
amalgamated entity assumes the liabilities and obligations of the amalgamating 
body under this Agreement, the Settlement Agreement and Approval Orders, or 
becomes insolvent or bankrupt or makes a proposal or files an assignment for the 
benefit of creditors under the Bankruptcy and Insolvency Act or similar legislation 
in Canada or any other jurisdiction, or ceases doing business, or winds up, unless 
prior to such amalgamation, insolvency, bankruptcy, winding up, or assignment 
another Catholic Entity that is solvent and with sufficient funds to satisfy the 
obligations of the first entity assumes the obligations of such entity under this 
Agreement. 


3.14 In the event of default by a Catholic Entity as defined in Section 3.13, the 
Corporation shall notify the Government in writing and the Corporation shall take such 
steps as are reasonable to cause the default by the Catholic Entity to be remedied. 


3.15 In addition, with respect to a default under section 3.13.1, the Corporation and 
Government, as applicable, will have the following rights: 


3.15.1 The Corporation is entitled to make such use of a defaulting Entity’s 
promissory note and consent to judgment as it sees fit in order to realize on the 
amount(s) outstanding from the defaulting Entity, including the right to use, sue, 
file or register, and execute on the promissory note and consent to judgment; 


3.15.2 The Government, in its sole discretion, may require the Corporation to 
deliver to it the defaulting Catholic Entity’s promissory note and consent to 
judgment and, in such event may make such use of the promissory note and 
consent to judgment as it sees fit in order to realize on the amount outstanding 
from the defaulting Entity, including the right to use, sue, file or register, and 
execute on the promissory note and consent to judgment; 
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3.15.3 The Government, in its sole discretion, may require the Corporation to take 
all necessary steps to recover against a defaulting Entity on its promissory note 
and consent to judgment; 


3.15.4 All proceeds recovered pursuant to Sections 3.15.1, 3.15.2, or 3.15.3 shall 
be applied, firstly, to pay the reasonable expenses related the use, suit, filing or 
registering or execution on the promissory note and consent to judgment and, 
secondly, to discharge or satisfy the obligations of the defaulting Entity under this 
Agreement. 


3.16 The occurrence of any of the following events or conditions will be a default by the 
Corporation: 


3.16.1 Breach of its obligations set out in Sections 3.2, 3.4, 3.7, 3.15.2 or 3.15.3 
of this Agreement; 


3.16.2 Failure to fulfil its obligations under section 3.9; and 


3.16.3 Amalgamation with another entity on terms which do not provide that the 
amalgamated entity assumes the liabilities and obligations of the Corporation 
under this Agreement, the Settlement Agreement and Class Action Judgments, or 
becoming insolvent or bankrupt or making a proposal or filing an assignment for 
the benefit of creditors under the Bankruptcy and Insolvency Act or similar 
legislation in Canada or any other jurisdiction, or ceasing doing business or 
winding up, unless prior to such amalgamation, insolvency, bankruptcy, winding 
up, or assignment another corporation that is solvent with sufficient funds to 
satisfy the obligations of the Corporation assumes the obligations of the 
Corporation under this Agreement. 


3.17 In the event of default by the Corporation, in addition to any other remedies the 
Government may have by law, the Government may: 


3.17.1 Pursue remedies under Part V in an expedited way, and failing resolution 
under Part V make a summary application to court for a remedial order; or 


3.17.2 Appoint a receiver over the Corporation. 


3.18 If the provisions of Section 3.3, or 3.5 to 3.7 are not fully complied with, and the 
Government has taken reasonable steps against a defaulting Entity to execute on the 
promissory note and consent to judgment as against such Entity and obligations of that 
Entity remain outstanding, then in addition to any other rights or remedies to which the 
Government may be entitled by law, or by this Agreement, the Government may declare 
this Agreement, or, at its sole discretion, any portion thereof, to be void as to the 
defaulting Catholic Entity by notice in writing to all Catholic Entities and the 
Corporation or the Government may thereafter apply to court for an order removing the 
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defaulting Catholic Entity in from the deemed releases which arise under the IRSSA. In 
such case the defaulting Catholic Entity agrees to consent to judgment. 


3.19 Notwithstanding Section 3.17.1, where a dispute arises as to whether the obligations 
of a Catholic Entity or the Corporation set out under Section 3.9 of this Agreement have 
been met, in addition to remedies under Part V of this Agreement, the Government may 
at any time refer the matter to the appropriate court on a summary basis. Where the court 
finds that the Catholic Entity or the Corporation has failed to meet its obligations under 
Section 3.9, the Government shall consider reasonable proposals from the defaulting 
Catholic Entity or Corporation, as the case may be, to remedy the default. Remedies may 
include additional fundraising efforts, In-Kind Services or additional cash. In addition: 


3.19.1 Where the Government and a defaulting Catholic Entity do not agree on a 
remedy, the Government may declare this Agreement or, at its sole discretion, any 
portion thereof to be void as to the defaulting Catholic Entity by notice in writing 
to all Catholic Entities and the Corporation or the Government may thereafter 
apply to court for an order removing the defaulting Catholic Entity from the 
deemed releases which arise under the IRSSA. In such case, the defaulting 
Catholic Entity agrees to consent to judgment. 


3.20 The Sections and Schedules of the Indian Residential Schools Settlement Agreement 
listed below and reproduced in Schedule F hereto are incorporated into and form part of 
this Agreement by this reference as fully as if contained in the body of this Agreement. 
The Sections and Schedules of the Settlement Agreement incorporated by reference are: 
selected Definitions in 1.01, 4.01, 4.05, 4.06, 7.01(2), 7.01(3), 11.01, 11.02, 11.03, 13.02, 
13.03, 13.10, 13.11, 15.01(3), Schedule D Appendices II page 19 (iii) (iv), I page 21 (4), 
IV page 23 (i) (vii), X pages 39 to 42, XI pages 43 and 44, Schedule N Article 10A(k), 
10B(c)(f), 10D, and Part 14 paragraph 3, Schedule P, all plus definitions from Section 
1.01 of the IRSSA such as are necessary to give meaning and effect to the foregoing 
IRSSA Sections and Schedules. 


PART IV 
APPORTIONMENT AND PAYMENT OF COMPENSATION 


4.1 Where an IRS Abuse Claim is resolved after the coming into force of this Agreement, 
the Government will pay in full all Compensation payable for such claim, and the 
Catholic Entities shall bear no responsibility to pay any part of such Compensation. 


4.1.1 For greater certainty, it is agreed that all Compensation for IRS Abuse 
Claims paid by a Catholic Entity as of the coming into force of this Agreement 
shall remain undisturbed, and credited in accordance with Section 3.3.1. 


4.2 Notwithstanding Section 4.1, where all or part of the Compensation awarded at a trial 
for an IRS Abuse Claim relates only to an intentional tort committed prior to May 14, 
1953 for which the Crown is immune, any Catholic Entity against whom judgment is 
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rendered shall pay 100% of the Compensation that relates to such intentional tort, and 
Section 4.1 shall apply only to the balance of such Compensation, if any. The provisions 
of Sections 2.3 and 4.7 shall apply to the amount of Compensation paid by a Catholic 
Entity under this clause so as to indemnify the Catholic Entity in a timely way. 


4.3 Following the coming into force of this Agreement, the Government will, at the 
request of a Claimant whose IRS abuse claim was settled by the Government without 
contribution from a Catholic Entity which is a party to such claim and is a party to the 
Approval Orders, such settlement having been for an amount representing a fixed 
reduction from the assessed Compensation, offer to pay the balance of the assessed 
Compensation to the Claimant. Provided, however, that no amount shall be paid to a 
Claimant pursuant to this section until the Claimant agrees to accept such amount in full 
and final satisfaction of his or her claim against the Catholic Entity and the Government, 
and to release them. 


4.4 The liability of a Catholic Entity for all Compensation for IRS Abuse Claims is 
discharged by full compliance of its obligations under this Agreement, and that thereafter 
the Government will not require further monies be paid or In-Kind Services be provided 
by such Catholic Entity. 


4.4.1 The Episcopal Corporation of Saskatoon, which did not have an IRS located 
within its territorial boundaries nor did it provide staff to work in an IRS, is a 
party to this Agreement for purposes of contributing cash and providing In-Kind 
Services (in accordance with Sections 3.3 and 3.5 to 3.8, 3.11 and Schedule B 
hereof) and for complying with the requirements as to documents and witnesses 
and participation in ceremonies (in accordance with Sections 2.10 and 2.12 
hereof). The liability of the Episcopal Corporation of Saskatoon for all 
Compensation for IRS Abuse Claims is discharged by full compliance of its 
obligations under this Agreement, and thereafter the Government will not require 
further monies be paid or In-Kind Services be provided by the Episcopal 
Corporation of Saskatoon. 


4.4A The Jesuit Fathers of Upper Canada, the Roman Catholic Episcopal Corporation 
for the Diocese of Sault Ste. Marie in Ontario Canada, and the Daughters of Mary, being 
Other Catholic Entities with an existing agreement with the Government that provides for 
the payment of Compensation (which is paid up) and who are not parties to this 
Agreement, shall not receive any benefit or incur obligations pursuant to or arising from 
this Agreement. 


4.5 In the event that the terms of this Agreement are fully complied with then 
notwithstanding anything to the contrary herein or elsewhere contained, the Government 
will release and forever discharge each Catholic Entity from any and all causes of action, 
claims or demands for damages for IRS Abuse Claims or claims included in the Approval 
Orders. In such event the Government will also agree not to make any claims or demands 
or commence, maintain or prosecute any action, cause or proceeding for damages, 
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compensation, loss or any other relief whatsoever against any Catholic Entity arising 
directly or indirectly from any IRS Abuse Claim or other claims included in the IRSSA. 


4.6 So long as a Catholic Entity is complying with its obligations under this Agreement, 
the Government agrees to indemnify and save harmless such Catholic Entity from any 
and all claims for Compensation payable to a Claimant in an IRS Abuse Claim. If a 
Catholic Entity is not complying with its obligations under this Agreement, then the 
Government will not indemnify and save harmless such Catholic Entity for the period of 
time it is not in compliance. 


4.7 Where the Corporation certifies that a Catholic Entity has fully complied with its 
obligations under Sections 3.3 and 3.5 of this Agreement, and where best efforts have 
been made to date and the Canada-Wide campaign is successful having regard to other 
professionally managed national fundraising campaigns, and the Catholic Entity commits 
to continue its best efforts in the Canada-Wide campaign, the Government shall release 
and forever discharge that Catholic Entity from any and all causes of actions, claims or 
demand for damages for IRS Abuse Claims or claims included in the Approval Orders 
and shall not make any claim or demand or commence, maintain or prosecute any other 
cause or proceeding for Compensation made against that Catholic Entity in an IRS Abuse 
Claim. 


PART V 
RESOLUTION OF DISPUTES 
CONCERNING THIS AGREEMENT 


5.1 The parties to this Agreement share the following objectives in the implementation of 
the Agreement, namely to: 


5.1.1 co-operate with each other to develop harmonious working relationships; 
5.1.2 prevent, or, alternatively, to minimize disagreements; 


5.1.3 identify disagreements quickly and resolve them in the most expeditious and 
cost-effective manner; and 


5.1.4 resolve disagreements in a non-adversarial, collaborative and informal 
atmosphere. 


5.2 If any dispute arises out of, or has arisen relating to this Agreement, or the breach, 
validity or interpretation or subject matter thereof, the disputing parties will diligently 


endeavour to settle the dispute through good faith negotiations. 


5.2.1 Section 5.2 does not abrogate the rights set out in Sections 3.15, 3.17, 3.18 
and 3.19 nor the right to seek specific performance as set out in Section 5.7. 
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5.3 If the disputing parties resolve some, but not all issues in dispute during the course of, 
or as a result of the negotiations, their rights with respect to the remaining unresolved 
issues shall remain unaffected by the negotiations in any subsequent proceeding. 


5.4 Within sixty (60) days of the execution date of this Agreement the Government and 
the Catholic Entities collectively, shall each appoint one person as their Nominee to an 
Implementation Steering Committee, for the purpose of overseeing the administration 
and interpretation of the provisions of this Agreement and shall provide in writing the 
name of their Nominee to the other. For the purposes of this Part the Government shall be 
entitled to one Nominee and the Catholic Entities collectively shall be entitled to one 
Nominee. 


5.5 The two Nominees constituting the Implementation Steering Committee shall meet in 
the Province of Alberta, or otherwise in Canada as agreed, at least once each calendar 
year during the currency of this Agreement. The purpose of each meeting will be to 
review performance under this Agreement, and to resolve by consensus all disputes that 
arise or have arisen in the interpretation and implementation of this Agreement. The 
minutes of such meetings shall be signed by each Nominee at the conclusion of the 
meeting and filed with the Government, the Corporation and the Catholic Entities. 


5.6 If the disputing parties are unable to resolve a dispute through negotiations within 
120 days, either may request the commencement of mediation to resolve the dispute. The 
Mediator would be a third party neutral, who has no authority to resolve the dispute, but 
would facilitate resolution. 


5.6.1 The mediation will be conducted by one Mediator jointly agreed upon by 
the Government and the disputing Catholic Entities. 


5.6.2 The disputing parties will make a serious attempt to resolve the dispute 
through mediation by: 


5.6.2.1 identifying underlying interests; 

5.6.2.2 isolating points of agreement and disagreement; 
5.6.2.3 exploring alternative solutions; 

5.6.2.4 considering compromises or accommodations; and 


5.6.2.5 co-operating fully with the mediator and giving prompt attention to, 
and responding to all communications from the mediator. 


5.6.3 A party to the mediation may withdraw from mediation at any time by 
giving at least 21 days written notice of its intention to the other and the Mediator. 
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5.7 Notwithstanding Section 5.6, the Government may by notice in writing request that 
the Corporation or a Catholic Entity comply with a commitment made in this Agreement. 


5.7.1 Where the Government has delivered a written request to the Corporation or 
Catholic Entity in accordance with this Agreement to have the recipient comply 
with such request within 60 days and the request has not been complied with, the 
Government may apply by way of summary application to a court of competent 
jurisdiction where the Corporation or Catholic Entity is located for a mandatory 
order that they immediately comply with their obligation. 


5.7.2 The Corporation or Catholic Entity may file responding materials to the 
summary application and the rules of the court having jurisdiction will thereafter 
determine the process to be followed in determining the summary application. 


5.7.3 If the court hearing the summary application finds that the Corporation or 
Catholic Entity have failed to comply with their obligations under this Agreement 
the court may order that they immediately comply with such obligations. 


PART VI: 
GENERAL 


6.1 Notice shall be given, save as otherwise specifically provided, in writing addressed to 
the party for whom it is intended and shall be deemed received by the other party on the 
day it is signed for if sent by certified mail, and if sent by facsimile or email, it shall be 
deemed received on the business day next following the date of transmission. The 
mailing, facsimile and email addresses of the parties shall be: 


As to the Catholic Entities: 


See Schedule G to this Agreement 


As to the Episcopal Corporation of Saskatoon: 


100 5" Avenue North 
Saskatoon SK S7K 2N7 


Attention: @ 
Fax: e 


Copy to: 
David Stack 


McKercher McKercher & Whitmore LLP 
374 Third Avenue South 
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Saskatoon SK _S7K OG6 
Fax: (306) 653-2669 (fax) 
E-mail: d.stack@mckercher.ca 


As to the Corporation: 
@ 


Attention: Chair of the Board 
Fax: e 


Copy to: 


W. Rod Donlevy 

374 Third Avenue South 
Saskatoon, Saskatchewan 

S7K 1M5 

Fax: (306) 653-2669 

Email: r.donlevy@mckercher.ca 


Pierre-L. Baribeau 

1 Place Ville Marie 

Suite 4000 

Montréal, Quebec 

H3B 4M4 

Fax: (514) 871-8977 

Email : pbaribea@lavery.qc.ca 


As to the Government: 
Deputy Head, 
Office of Indian Residential Schools Resolution Canada, 
3" floor, 90 Sparks Street 
Ottawa, Ontario, K1A 0H4 
Fax: 613 996 2811 
Copy to: 


Department of Justice Legal Services, 
5" floor, 90 Sparks Street 
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Ottawa, Ontario, K1A 0H4 


Attention: Senior Counsel 
Fax: 613 996 1810 


Copy to: 


Deputy Attorney General of Canada, 
Department of Justice Building 

284 Wellington Street 

Ottawa, Ontario, K1A 0H8 


Attention: Assistant Deputy Attorney General, Aboriginal Law 
Fax: 613 996 4737 


or any other mailing, facsimile addresses or email addresses as the Parties from 
time to time may notify each other of in writing. 


6.2 This Agreement shall be binding on and enure to the benefit of each Catholic Entity, 
the Corporation and their successors and assigns and the Government. 


6.3 Any provision of this Agreement which is or becomes prohibited or unenforceable in 
any jurisdiction that governs the interpretation, applicability or enforceability of this 
Agreement shall not invalidate or impair the remaining provisions of this Agreement 
which shall be deemed severable from the prohibited or unenforceable provision and any 
prohibition or unenforceability in any jurisdiction shall not invalidate or render 
unenforceable that provision in any other jurisdiction. 


6.4 No amendment, supplement or waiver of any provision of this Agreement or any 
other agreements provided for or contemplated by this Agreement, nor any consent to 
any departure by a party to this Agreement or their representative shall in any event be 
effective unless it is in writing and signed by the Parties to this Agreement and then the 
amendment, supplement, waiver or consent shall be effective only in the specific instance 
for the specific purpose for which it has been given. 


6.5 No waiver or act or omission of a party to this Agreement shall extend to or be taken 
in any manner whatsoever to affect any subsequent event of default or breach by that 
party of any provision of this Agreement or the results or the rights resulting from it. 

6.6 Time shall be of the essence in this Agreement. 

6.7 No Member of the House of Commons or Senate may participate in or derive a 


benefit through this Agreement other than as a member or officer of the Corporation, a 
Catholic Entity or as a Claimant. 
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6.8 This Agreement constitutes the entire Agreement among the parties and cancels and 
supersedes any prior agreements, undertakings, declarations or representations, written or 
verbal in respect of them, except as follows: 


6.8.1 The provisions in the Agreements between the Government and the Catholic 
entities listed in Schedule A which were in force as of the date this Agreement 
comes into force continue in effect for the purpose of determining rights and 
obligations in DRM proceedings, but not as to any financial matters. 


6.9 This Agreement shall be interpreted in accordance with the laws in force in the 
Province of Ontario, subject always to any paramount or applicable federal laws. 
Nothing in this Agreement is intended to or is to be construed as limiting, waiving or 
derogating from any federal Crown prerogative. 


6.10 The Government, the Catholic Entities and the Corporation acknowledge that the 
participation in the negotiations leading to the execution of this Agreement, and the 
execution of this Agreement, does not constitute any admission by the Government, the 
Catholic Entities or the Corporation that they have any legal or financial liability to any 
party in relation to claims arising from or connected to the operation of an IRS. The 
Government, the Catholic Entities and the Corporation agree that they will not advance 
as evidence or argument in any legal claim against each other in relation to claims arising 
from or connected to the operation of an IRS, the negotiations leading to and the 
execution of this Agreement. 


6.11 This Agreement may be signed in counterparts. 


IN WITNESS WHEREOF the Parties have caused this Agreement to be executed by 
their respective officers duly authorized as of the date stated above. 
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EXECUTED in the presence of: 


As to Sisters of Charity, a body corporate also 
known as Sisters of Charity of St. Vincent de 
Paul, Halifax also known as Sisters of Charity 
of Halifax’s authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The Roman Catholic Episcopal 
Corporation of Halifax ’s authorized signatory 


Print Name 


Address 


Occupation 


a i a ae ae ae a a a a a a a a a a a ae 


New Nae Nee Ne Ne ee ee ee ee ee ee ee ee ee” 
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AS TO SISTERS OF CHARITY, A BODY 
CORPORATE ALSO KNOWN AS SISTERS 
OF CHARITY OF ST. VINCENT DE PAUL, 
HALIFAX ALSO KNOWN AS SISTERS OF 
CHARITY OF HALIFAX 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


THE ROMAN CATHOLIC EPISCOPAL 
CORPORATION OF HALIFAX 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: ) LES SOEURS DE NOTRE DAME- 
) AUXILIATRICE 
ee ) 
As to Les Soeurs De Notre Dame- ) 
Auxiliatrice’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
) 
EXECUTED in the presence of: ) LES SOEURS DE ST. FRANCOIS D’ ASSISE 
) 
) 
As to Les Soeurs de St. Francois D’ Assise’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
EXECUTED in the presence of: ) INSITUT DES SOEURS DU BON CONSEIL 
) 
) 
As to Insitut Des Soeurs Du Bon Conseil’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
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EXECUTED in the presence of: 


As to Les Soeurs de Saint-Joseph de Saint- 
Hyacinthe (The Sisters of St. Joseph of St. 
Hyacinthe)’s authorized signatory 


Print Name 


Address 
Occupation 
EXECUTED in the presence of: 


As to Les Soeurs De Jesus-Marie’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to Les Soeurs de L’Assomption de la Sainte 
Verge’s authorized signatory 


Print Name 


Address 


Occupation 


A ee i a ae a a a ae a ae ae Nee Nee eee ee eee eee ee ee ee ee ee ee” 


Se A aaa 
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LES SOEURS DE SAINT-JOSEPH DE 
SAINT-HYACINTHE (THE SISTERS OF ST. 
JOSEPH OF ST. HYACINTHE) 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


LES SOEURS DE JESUS-MARIE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


LES SOEURS DE L’ASSOMPTION DE LA 
SAINTE VERGE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: ) LES SOEURS DE L’ASSOMPTION DE LA 
) SAINT VIERGE DE L’ ALBERTA 
ee eee ee eee ) 
As to Les Soeurs de |’ Assomption de la Saint ) 
Vierge de |’ Alberta’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
) 
EXECUTED in the presence of: ) LES SOEURS DE LA CHARITE DE ST.- 
) HY ACINTHE 
) 
As to Les Soeurs de la Charité de St.- ) 
Hyacinthe’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) LES OEUVRES OBLATES DE L’ONTARIO 
) 
) 
As to Les Oeuvres Oblates de |’Ontario’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
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EXECUTED in the presence of: 


As to Les Résidence Oblates du 
Québec’s authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to La Corporation Episcopale Catholique 
Romaine de la Baie James (The Roman 
Catholic Episcopal Corporation of James 
Bay)The Catholic Diocese of Moosonee’s 
authorized signatory 


Print Name 

Address 

Occupation 

EXECUTED in the presence of: 


As to Soeurs Grises de Montréal/Grey Nuns of 
Montreal ’s authorized signatory 


Print Name 


Address 


Occupation 


New Nee Nee ee ee ee re ee ee nee ee eee ee ee ee ee ee” Nw Nee ee eee eee ee eee eee “ee ee” 


Nee Nee ee eee eee eee eee eee 
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LES RESIDENCE OBLATES DU QUEBEC 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


LA CORPORATION EPISCOPALE 
CATHOLIQUE ROMAINE DE LA BAIE 
JAMES (THE ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF JAMES 
BAY) THE CATHOLIC DIOCESE OF 
MOOSONEE 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


SOEURS GRISES DE MONTREAL/GREY 
NUNS OF MONTREAL 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: ) SISTERS OF CHARITY (GREY NUNS) OF 
) ALBERTA 
eee eee eee ) 
As to Sisters of Charity (Grey Nuns) of ) 
Alberta’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) LES SOEURS DE LA CHARITE DES T.N.O. 
) 
) 
As to Les Soeurs de La Charité des T.N.O.’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
EXECUTED in the presence of: ) HOTEL-DIEU DE NICOLET (HDN) 
) 
) 
As to Hétel-Dieu de Nicolet (HDN)’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
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EXECUTED in the presence of: 


As to The Grey Nuns of Manitoba Inc. - Les 
Soeurs Grises du Manitoba Inc.’s authorized 
signatory 


Print Name 
Address 
Occupation 


EXECUTED in the presence of: 


As to La Corporation Episcopale Catholique 
Romaine de la Baie d’ Hudson The Roman 
Catholic Episcopal Corporation of Hudson’s 
Bay’s authorized signatory 


Print Name 

Address 

Occupation 

EXECUTED in the presence of: 


As to Missionary Oblates - Grandin’s 
authorized signatory 


Print Name 


Address 


Occupation 


New Ne eee eee eee ee ee ee ee ee ee ee ee ee” Ne Nee ee ee eee eee ee ee ee eee ee” 


New Nee Nee ee eee ee eee ee ee ee ee “ee” 
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THE GREY NUNS OF MANITOBA INC. - 
LES SOEURS GRISES DU MANITOBA INC. 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


LA CORPORATION EPISCOPALE 
CATHOLIQUE ROMAINE DE LA BAIE D’ 
HUDSON THE ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF 
HUDSON’S BAY 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


MISSIONARY OBLATES - GRANDIN 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


29 


000186 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


EXECUTED in the presence of: ) LES OBLATS DE MARIE IMMACULEE DU 
) MANITOBA 
ee et ) 
As to Les Oblats de Marie Immaculée du ) 
Manitoba ’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) THE ARCHIEPISCOPAL CORPORATION 
) OF REGINA 
) 
As to The Archiepiscopal Corporation of ) 
Regina s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) THE SISTERS OF THE PRESENTATION 
) 
) 
As to The Sisters of the Presentation ’s ) 
authorized signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
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EXECUTED in the presence of: 


As to The Sisters of St. Joseph of Sault St. 
Marie’s authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to Les Soeurs de la Charité d’ Ottawa - 
Sisters of Charity of Ottawa’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to Oblates of Mary Immaculate - St. Peter’s 
Province’s authorized signatory 


Print Name 


Address 


Occupation 


a a ae ae ae a a a a a a a a Nee Nee Nee eee ee ee ee ee ee ee ee ee Ne” 


Se a_i da _ aa 
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THE SISTERS OF ST. JOSEPH OF SAULT 
ST. MARIE 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 
LES SOEURS DE LA CHARITE 


D’OTTAWA - SISTERS OF CHARITY OF 
OTTAWA 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


OBLATES OF MARY IMMACULATE - ST. 
PETER’S PROVINCE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: 


As to The Sisters of Saint Ann’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to Sisters of Instruction of the Child Jesus’s 
authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The Benedictine Sisters of Mt. Angel 
Oregon’s authorized signatory 


Print Name 


Address 


Occupation 


A ee i a i a a a ae a ae ae Nee Nee Nee ee eee eee ee ee ee ee ee ee” 


Nee Nee ee ee ee ee ee ee ee ee ee ee ee ee” 
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THE SISTERS OF SAINT ANN 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


SISTERS OF INSTRUCTION OF THE 
CHILD JESUS 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


THE BENEDICTINE SISTERS OF MT. 
ANGEL OREGON 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: 


As to Les Peres Montfortains’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The Roman Catholic Bishop of 
Kamloops Corporation Sole’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The Bishop of Victoria, Corporation 
Sole’s authorized signatory 


Print Name 


Address 


Occupation 


A a ae a ae a ae ae a a a a ae Nee Nee Nee eee eee ee ee ee ee ee ee Ne” 


Se A dea eae ae 
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LES PERES MONTFORTAINS 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


THE ROMAN CATHOLIC BISHOP OF 
KAMLOOPS CORPORATION SOLE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


THE BISHOP OF VICTORIA, 
CORPORATION SOLE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: 


As to The Roman Catholic Bishop of Nelson 
Corporation Sole’s authorized signatory 


Print Name 
Address 
Occupation 


EXECUTED in the presence of: 


As to Order of the Oblates of Mary Immaculate 
in the Province of British Columbia’s 
authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The Sisters of Charity of Providence of 
Western Canada’s authorized signatory 


Print Name 


Address 


Occupation 


a a a a a ae a a a ae a a ae ae Nee ee eee eee eee eee ee ee ee ee ee” 


New Nee ee ee ee ee ee ee ee ee ee ee ee ee” 
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THE ROMAN CATHOLIC BISHOP OF 
NELSON CORPORATION SOLE 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


ORDER OF THE OBLATES OF MARY 
IMMACULATE IN THE PROVINCE OF 
BRITISH COLUMBIA 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


THE SISTERS OF CHARITY OF 
PROVIDENCE OF WESTERN CANADA 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: ) LA CORPORATION EPISCOPALE 
) CATHOLIQUE ROMAINE DE GROUARD 
st ) 
As to La Corporation Episcopale Catholique ) 
Romaine de Grouard’s authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
? 
Occupation ) I have the authority to bind the corporate entity 
) 
EXECUTED in the presence of: ) ROMAN CATHOLIC EPISCOPAL 
) CORPORATION OF KEEWATIN 
) 
As to Roman Catholic Episcopal Corporation ) 
of Keewatin’s authorized signatory ) 
) (signature) 
) 
Print Name , 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
) 
EXECUTED in the presence of: ) LA CORPORATION ARCHIEPISCOPALE 
) CATHOLIQUE ROMAINE DE ST. 
) BONIFACE 
As to La Corporation Archiépiscopale ) 
Catholique Romaine de St. Boniface’s ) 
authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
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EXECUTED in the presence of: 


As to Les Missionnaires Oblates de St. 
Boniface The Missionary Oblates Sisters of St. 
Boniface’s authorized signatory 


Print Name 


Address 


Occupation 
EXECUTED in the presence of: 
As to Roman Catholic Archiepiscopal 


Corporation of Winnipeg’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to La Corporation Episcopale Catholique 
Romaine De Prince Albert’s authorized 
signatory 


Print Name 


Address 


Occupation 


A a ae ae ae a ae a ae ae a a a Nee Nee eee eee ee eee ee ee ee ee ee ee” 


i i i i i ee i el a a a a 
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LES MISSIONNAIRES OBLATES DE ST. 
BONIFACE THE MISSIONARY OBLATES 
SISTERS OF ST. BONIFACE 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


ROMAN CATHOLIC ARCHIEPISCOPAL 
CORPORATION OF WINNIPEG 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


LA CORPORATION EPISCOPALE 
CATHOLIQUE ROMAINE DE PRINCE 
ALBERT 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: 


As to The Roman Catholic Bishop of Thunder 
Bay’s authorized signatory 


Print Name 
Address 
Occupation 


EXECUTED in the presence of: 


As to Immaculate Heart Community of Los 
Angeles CA’s authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to Archdiocese of Vancouver The Roman 
Catholic Archbishop of Vancouver’s 
authorized signatory 


Print Name 


Address 


Occupation 


Se a i a a i a a a a a a a a Nee Nee eee eee ee ee ee ee ee ee ee ee” 


Nee Nee ee eee eee ee ee ee ee ee ee ee ee” 
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THE ROMAN CATHOLIC BISHOP OF 
THUNDER BAY 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


IMMACULATE HEART COMMUNITY OF 
LOS ANGELES CA 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 
ARCHDIOCESE OF VANCOUVER THE 


ROMAN CATHOLIC ARCHBISHOP OF 
VANCOUVER 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: ) ROMAN CATHOLIC DIOCESE OF 
) WHITEHORSE 
eet ) 
As to Roman Catholic Diocese of Whitehorse’s _) 
authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
) 
Occupation ) I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) THE ROMAN CATHOLIC EPISCOPAL 
) CORPORATION OF MACKENZIE-FORT 
) SMITH 
As to The Roman Catholic Episcopal ) 
Corporation of Mackenzie-Fort Smith’s ) 
authorized signatory ) 
) (signature) 
) 
Print Name ) 
) (name of person signing) 
Address ) 
) 
) (title) 
re ) 
Occupation I have the authority to bind the corporate entity 
EXECUTED in the presence of: ) THE ROMAN CATHOLIC EPISCOPAL 
) CORPORATION OF PRINCE RUPERT 
) 
As to The Roman Catholic Episcopal ) 
Corporation of Prince Rupert’s authorized ) 
signatory ) (signature) 
) 
) 
Print Name ) (name of person signing) 
) 
Address ) 
) (title) 
) 
) I have the authority to bind the corporate entity 
Occupation ) 
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EXECUTED in the presence of: 


As to Episcopal Corporation of Saskatoon’s 
authorized signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to OMI Lacombe Canada Inc.’s authorized 
signatory 


Print Name 


Address 


Occupation 


EXECUTED in the presence of: 


As to The ¢ Corporation’s authorized 
signatory 


Print Name 


Address 


Occupation 


a ee i a i a a ae ae ae ae ae Nee Nee Nee eee ee ee ee ee ee ee ee ee Ne” 


New Nee ee ee ee ee ee ee ee ee ee ee ee ee” 
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EPISCOPAL CORPORATION OF 
SASKATOON 


(signature) 


(name of person signing) 


(title) 
I have the authority to bind the corporate entity 


OMI LACOMBE CANADA INC. 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 


THE e CORPORATION 


(signature) 


(name of person signing) 


(title) 


I have the authority to bind the corporate entity 
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EXECUTED in the presence of: HER MAJESTY IN RIGHT OF CANADA, as 
represented by the Minister of Indian 


Residential Schools Resolution Canada 


(signature) 


As to the signature of the Minister 
(name of person signing) 


Minister 


Se A ee ea ea ae 
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SCHEDULE A 
LIST OF THE CATHOLIC ENTITIES 
Sisters of Charity, a body corporate also 
known as Sisters of Charity of St. Vincent 
de Paul, Halifax also known as Sisters of 


Charity of Halifax 


The Roman Catholic Episcopal Corporation 
of Halifax 


Les Soeurs De Notre Dame-Auxiliatrice 
Les Soeurs de St. Francois D’ Assise 
Insitut Des Soeurs Du Bon Conseil 


Les Soeurs de Saint-Joseph de Saint-Hyacinthe 
(The Sisters of St. Joseph of St. Hyacinthe) 


Les Soeurs de Jesus-Marie 
Les Soeurs de L’Assomption de la Sainte Verge 


Les Soeurs de |’ Assomption de la Saint Vierge 
de |’ Alberta 


. Les Soeurs de la Charité de St.-Hyacinthe 
. Les Oeuvres Oblates de 1’Ontario 
. Les Résidence Oblates du Québec 


. La Corporation Episcopale Catholique 


Romaine de la Baie James (The Roman 
Catholic Episcopal Corporation of 
James Bay) The Catholic Diocese of Moosonee 


Soeurs Grises de Montréal/ 


Grey Nuns of Montreal 


Sisters of Charity (Grey Nuns) of 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


21. 


28. 


29. 


30. 


SI; 
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Alberta 


Les Soeurs de La Charité des T.N.O. 
Grey Nun’s Regional Centre 


H6tel-Dieu de Nicolet (HDN) 


The Grey Nuns of Manitoba Inc. - 
Les Soeurs Grises du Manitoba Inc. 


La Corporation Episcopale 

Catholique Romaine de la Baie d’ Hudson 
The Roman Catholic Episcopal Corporation 
of Hudson’s Bay 

Missionary Oblates - Grandin 


Les Oblats de Marie Immaculée 
du Manitoba 


The Archiepiscopal Corporation of Regina 
The Sisters of the Presentation 
The Sisters of St. Joseph of Sault St. Marie 


Les Soeurs de la Charité d’Ottawa - 
Sisters of Charity of Ottawa 


Oblates of Mary Immaculate - 
St. Peter’s Province 


The Sisters of Saint Ann 

Sisters of Instruction of the Child Jesus 

The Benedictine Sisters of Mt. Angel Oregon 
Les Peres Montfortains 


The Roman Catholic Bishop of Kamloops 
Corporation Sole 


The Bishop of Victoria, Corporation 
Sole 
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34. 


35: 


36. 


cue 


38. 


39. 


40. 


41. 


42. 


43. 


44. 


45. 


46. 
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The Roman Catholic Bishop of Nelson 
Corporation Sole 


Order of the Oblates of Mary Immaculate in 
the Province of British Columbia 


The Sisters of Charity of Providence 
of Western Canada 


La Corporation Episcopale Catholique 
Romaine de Grouard 


Roman Catholic Episcopal Corporation 
of Keewatin 


La Corporation Archiépiscopale 
Catholique Romaine de St. Boniface 


Les Missionnaires Oblates de St. Boniface 
The Missionary Oblate Sisters 
of St. Boniface 


Roman Catholic Archiepiscopal 
Corporation of Winnipeg 


La Corporation Episcopale Catholique 
Romaine De Prince Albert 


The Roman Catholic Bishop of Thunder Bay 


Immaculate Heart Community 
of Los Angeles CA 


Archdiocese of Vancouver 
The Roman Catholic 
Archbishop of Vancouver 


Roman Catholic Diocese of Whitehorse 
The Catholic Episcopal 
Corporation of Whitehorse 


The Roman Catholic Episcopal Corporation 
of Mackenzie-Fort Smith 
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47. The Roman Catholic Episcopal 
Corporation of Prince Rupert 


48. OMI Lacombe Canada Inc. 
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SCHEDULE B 


THE CATHOLIC HEALING, RECONCILIATION AND SERVICE 
EVALUATION COMMITTEE 


1. The parties agree that there shall be a Committee known as The Catholic Healing, 
Reconciliation Service Evaluation Committee (“the Committee”) which shall be 
responsible to make grants of monies deposited with the Corporation and to approve In- 
Kind Services and admissible programs, all in accordance with this Agreement. 


2. The reasonable administration costs of operating the Committee shall be paid first 
from the interest on funds held by the Corporation and thereafter may, with the consent in 
writing of the Government, be paid from the capital amount held by the Corporation. 
The Government may not unreasonably withhold the consent referred to in this Section. 


3. The Committee shall be composed of seven members of which three members will be 
appointed by Catholic Entities; three members will be appointed by the AFN; and one 
member shall be appointed by Indian Residential Schools Resolution, Canada. 


4. As much as possible, the Committee shall make decisions by consensus. Where a 
consensus cannot be reached through reasonable discussion and compromise, decisions 
may be taken by simple majority. 


5. The guiding objective of the Committee shall be to ensure that admissible programs 
and services are directed to healing and reconciliation for former Indian Residential 
School students and their families. For greater certainty, the parties recognize that 
programs and services aimed at the community level may be admissible to the extent that 
the Committee is satisfied that the programs or service benefits are reasonably connected 
with healing and reconciliation for IRS students and their families. 


6. Where an existing program or service is proposed, the Committee may certify the 
program or service to the extent that the Committee believes that the program or service 


or some part thereof is new or would not otherwise continue. 


7. Programs and services must be open to all Aboriginal people regardless of 
denomination. 


8. In addition the Committee shall consider the following criteria to applications for 
grants and for the approval of In-Kind Services. 


a) Do Aboriginal people have input in developing and delivery of the program? 
b) Has the program been effective in the past? 


c) To what extent are aboriginal communities involved in the program? 
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d) Does the program or service deal with former students, or their families and 
communities and the aftermath of IRS including providing assistance with the 
recovery of their histories? 


e) What portion of the overall cost of the program addresses the social, 
psychological, and health issues without regard to religiosity? 


9. Where the Committee approves a service or program as an admissible In-Kind 
Service, it shall assess the value in dollars of the program having regard to its actual cost 
and the market value of similar services. The lesser of these two amounts must be used 
unless there are compelling reasons to chose a higher amount. 


10. The Committee shall require applicants to certify that no program proposed for In- 
Kind eligibility has received grants drawn from either the Catholic Entities’ $29,000,000 
cash contribution under this Agreement or the fruits of fund raising under this 
Agreement. For greater certainty, this condition is only meant to ensure that services 
funded under the settlement (or portions thereof) are not counted as eligible In-Kind 
Services. 


11. Notwithstanding section 6 of this Schedule, the Committee as an interim measure 
may credit the value of a program or service offered between March 31, 2005 and the 
coming into force of this agreement toward the In-Kind Services provided that: 


a) it meets the criteria set out in sections 7 and 8 of this Schedule; 


b) the program or service did not exist before March 31, 2005 unless otherwise 
agreed to by Canada; 


c) the same program or service cannot be certified for a period following the coming 
into force of this Agreement unless it can be shown that it would not otherwise 
continue; and 


d) in no case shall the total amount credited for programs and services provided 
before the coming into force of this Agreement exceed $1,500,000. 


12. The parties agree that the Committee may meet and make decisions under section 11 
of this Schedule before the coming into force of this Agreement, and that following the 
coming into force of this Agreement the decisions the Committee makes in this period 
shall be ratified without further review and the costs and reasonable expenses incurred 
shall be reimbursed by the Corporation in accordance with section 3.12 of this 
Agreement. For greater certainty, should this Agreement not come into force the 
decisions made under sections 11 and 12 shall have no force or effect and the 
Corporation has no obligation to make reimbursement. 
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SCHEDULE C 


CONDITIONS UNDER WHICH PAYMENTS ARE MADE FROM THE 
CORPORATION TO THE ABORIGINAL HEALING FOUNDATION 
(“ AHF”) 


The Corporation shall pay monies deposited with it under Sections 3.3 as follows: 


1. The Corporation shall receive applications for funding of healing and 
reconciliation programs. 


2. Where the application is one that the Corporation supports, it shall forward the 
application to the AHF for its consideration. 


3. Where the AHF approves the application in accordance with its ordinary 
criteria, the Corporation shall pay to the AHF the amount of funding approved for 
the program. 


4. Subject to article 5 of this Schedule, where an application is not accepted by 
the AHF, the Corporation may fund the program if it satisfies the criteria set out 
in Schedule B. 


5. At least 80% of monies paid under Section 3.3 of this Agreement shall be 
transferred to the AHF in accordance with this Schedule. 


6. Where at the end of the 5 year period set out in Section 3.3.2, the Corporation 
has not spent all the monies paid under 3.3 of this Agreement in accordance with 
articles 1 through 5 of this Schedule, the balance shall be paid to the AHF to be 
spent in accordance with its ordinary criteria, unless otherwise agreed in writing 
by the Government and the Corporation. 
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SCHEDULE D 


FULL AND FINAL RELEASE IN CLAIMS BY PERSONS WHO OPT OUT OF 


THE IRSSA 


IN CONSIDERATION of the payment of the sum of $10.00 and other good and valuable 
consideration, all inclusive, all of which is directed to be paid to my solicitors, 


, in trust: 


1. I, , fully, finally and forever release and discharge, separately and 


severally, each of 


(a) Her Majesty the Queen in Right of Canada, the Attorney General of 
Canada, their successors, and assigns, and their Ministers, officers, 
employees, servants, partners, principals, attorneys, subrogees, 
representatives and agents; and 


(b) the [Church Organization] and its predecessors, successors, transferees 
assigns, and their officers, employees, members, servants, directors, 
shareholders, partners, principals, attorneys, insurers, subrogees, 
representatives, administrators, receivers and agents; 


(the “Releasees”) from any and all actions or causes of action, liabilities, claims 
and demands whatsoever of every nature or kind for damages, contribution, 
indemnity, costs, expenses and interest which I ever had, now have or may in the 
future have against them (whether I now know about these claims or causes of 
action or not) arising from or in any way related to 


(a) my attendance, presence and/or experiences at any Indian Residential 
School; and 


(b) the operation of any Indian Residential School. 


2. Paragraph 1 of this Release extends to claims that belong to and could be made by 


3. 


me personally, whether asserted directly by me, or by any other person, group or 
legal entity on my behalf or as my representative, through a class action or 
otherwise. 


In addition, I fully, finally and forever release and discharge the Releasees from 
any and all claims which were or could have been asserted against them by me in 
an action against some or all of the Releasees, being [Court file no.] issued in the 
[Court Registry] of the [proper name of court], for compensation, damages and 
other relief relating to my attendance, presence and/or experiences at 

Indian Residential School (the “Action”). I agree to the dismissal of the Action. 
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The claims and causes of action referred to in paragraphs | to 3 are referred to in 
this Release as “the Released Claims”. 


I will not make any further claims of any kind against the Releasees with respect 
to the Released Claims. 


I understand that if at any time I, or anyone on my behalf, make any further claim 
or demand, or threaten to start an action against any of the Releasees in respect of 
any of the Released Claims, the Releasees may rely on this Release as an estoppel 
and a complete defence to any such claim or action. 


I represent and warrant that I have not assigned any of the Released Claims to any 
person or corporation. 


I agree that I will not make any or continue any claim in relation to the Released 
Claims against any person or corporation who could claim for any or all of the 
damages, contribution or indemnity or other relief in respect of my claim from 
any of the Releasees whether pursuant to the provisions of the Negligence Act 
(Province or Territory) or its counterpart in other common law jurisdictions, the 
common law, or any other statue of any jurisdiction. 


I further agree to indemnify the Releasees in respect of claims that may be 
brought against them by any person, legal entity, government or government 
agency that arise out of or are in any way connected with payments made to me 
by that person, legal entity, government or government agency in relation to the 
Released Claims. This indemnity includes, but is not restricted to, claims relating 
to medical and/or dental services or treatment provided to me, and claims relating 
to compensation paid to me by any government or government agency authority 
for any of the Released Claims that are criminal assaults. 


If I later commence a claim that is not a Released Claim for damages for harm or 
injuries which are the same as or similar to the harm or injuries resulting from the 
Released Claims, and the Releasees or any of them are made parties to such 
action, the fact and amount of this Release, as well as the details of the damages 
or harm which I claimed in the Released Claims, may be disclosed by the 
Releasees to the court in the context of such later claim. 


. I acknowledge and declare that I fully understand the terms of this Release, and 


that I have signed the Release voluntarily. I further acknowledge that I have 
sought and obtained legal advice in respect of the Released Claims and this 
Release. 


I understand that the Releasees do not admit any liability to me by acceptance of 
this Release or by any payment that may be made to me. 
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SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF: 


Witness 


Address 


Occupation 
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,200.. 


[Name of Releasor] 


Seal 
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SCHEDULE E 


PROCESS FOR PROVIDING DOCUMENTS TO THE TRUTH AND 
RECONCILIATION COMMISSION 


In order to ensure the efficacy of the Truth and Reconciliation process, the 
Catholic Entities will provide all relevant documents in their possession or control 
to and for the use of the Truth and Reconciliation Commission, (the 
“Commission”) subject to the privacy interests of an individual as provided by 
applicable privacy legislation, and subject to and in compliance with applicable 
privacy and access to information legislation, and except for those documents for 
which solicitor-client privilege applies and is asserted. 


In cases where privacy interests of an individual exist, and subject to and in 
compliance with applicable privacy legislation and access to information 
legislation, researchers for the Commission shall have access to the documents, 
provided privacy is protected. In cases where solicitor-client privilege is asserted, 
the asserting party will provide a list of all documents for which the privilege is 
claimed. 


The Catholic Entities are not required to give up possession of their original 
documents to the Commission. They are required to compile all relevant 
documents in an organized manner for review by the Commission and to provide 
access to their archives for the Commission to carry out its mandate. Provision of 
documents does not require provision of original documents. Originals or true 
copies may be provided or originals may be provided temporarily for copying 
purposes if the original documents are not to be housed with the Commission. 


Each Catholic Entity shall bear the costs of the provision of documents. If 
requested by the party providing the documents, the costs of copying, scanning, 
digitalizing, or otherwise reproducing the documents will be borne by the 
Commission. 


The Commission may refer to the National Administration Committee, (“NAC”) 
as empowered by section 4.11(12)(j) of the Indian Residential Schools Settlement 
Agreement dated @  , 2006 the determination of disputes involving document 
production, document disposal and archiving, contents of the Commission’s 
Report and Recommendations and Commission decisions regarding the scope of 
its research and issues to be examined. The Commission shall make best efforts 
to resolve the matter itself before referring it to the NAC. 


The NAC may review and determine the reference made to the Commission 


pursuant to section 5 or may refer the reference to any one of the Courts for a de 
novo determination. 


51 


000208 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


Where the NAC makes a decision under section 6, the Catholic Entities, as of 
right, may apply to any one of the Courts for a de novo determination. 


52 


000209 


Document disclosed pursuant to the Access fo the information Act 
Document divulgué en vertu de fa Loi sous faccés 4 l'information 


SCHEDULE F 
SECTIONS OF IRSSA INCORPORATED BY REFERENCE 


ARTICLE FOUR 
IMPLEMENTATION OF THIS AGREEMENT 


4.01 Class Actions 


The Parties agree that all existing class action statements of claim and representative 
actions, except the Cloud Class Action, filed against Canada in relation to Indian 
Residential Schools in any court in any Canadian jurisdiction except the Federal Court of 
Canada (the “original claims”) will be merged into a uniform omnibus Statement of 
Claim in each jurisdiction (the “Class Actions”). The omnibus Statement of Claim will 
name all plaintiffs named in the original claims and will name as Defendants, Canada and 
the Church Organizations. 


4.05 Consent Certification 


(1) The Parties agree that concurrent with the applications referred to in Section 
4.03, applications will be brought in each of the Courts for consent 
certification of each of the Class Actions for the purposes of Settlement in 
accordance with the terms of the Agreement. 


(2) Consent certification will be sought on the express condition that each of the 
Courts, pursuant to the applications for consent certification under Section 
4.05(1), certify on the same terms and conditions; including the terms and 
conditions set out in Section 4.06 save and except for the variations in class 
and subclass membership set out in Sections 4.02 and 4.04 of this Agreement. 


4.06 Approval Orders 
Approval Orders will be sought: 
(a) incorporating by reference this Agreement in its entirety. 


(b) ordering and declaring that such orders are binding on all Class Members, 
including Persons Under Disability, unless they opt out or are deemed to 
have opted out on or before the expiry of the Opt Out Periods; 


(c) ordering and declaring that on the expiry of the Opt Out Periods all 
pending actions of all Class Members, other than the Class Actions, 
relating to Indian Residential Schools, which have been filed in any court 
in any Canadian jurisdiction against Canada or the Church Organizations, 
except for any pending actions in Quebec which have not been voluntarily 
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discontinued by the expiry of the Opt Out Period will be deemed to be 
dismissed without costs unless the individual has opted out, or is deemed 
to have opted out on or before the expiry of the Opt Out Periods. 


ordering and declaring that on the expiry of the Opt Out Periods all class 
members, unless they have opted out or are deemed to have opted out on 
or before the expiry of the Opt Out Periods, have released each of the 
defendants and Other Released Church Organizations from any and all 
actions they have, may have had or in the future may acquire against any 
of the defendants and Other Released Church Organizations arising in 
relation to an Indian Residential School or the operation generally of 
Indian Residential Schools. 


ordering and declaring that in the event the number of Eligible CEP 
Recipients opting out or deemed to have opted out under the Approval 
Orders exceeds five thousand (5000), this Agreement will be rendered 
void and the Approval Orders set aside in their entirety subject only to the 
right of Canada, in its sole discretion, to waive compliance with Section 
4.14 of this Agreement. 


ordering and declaring that on the expiration of the Opt Out Periods all 
Class Members who have not opted out have agreed that they will not 
make any claim arising from or in relation to an Indian Residential School 
or the operation generally of Indian Residential Schools against any 
person who may in turn claim against any of the defendants or Other 
Released Church Organizations. 


ordering and declaring that the obligations assumed by the defendants 
under this Agreement are in full and final satisfaction of all claims arising 
from or in relation to an Indian Residential School or the operation of 
Indian Residential Schools of the Class Members and that the Approval 
Orders are the sole recourse on account of any and all claims referred to 
therein. 


ordering and declaring that the fees and disbursements of all counsel 
participating in this Agreement are to be approved by the Courts on the 
basis provided in Articles Four (4) and Thirteen (13) of this Agreement, 
except that the fees and disbursements of the NCC and the IAP Working 
Group will be paid in any event. 


ordering and declaring that notwithstanding Section 4.06(c), (d) and (f), a 
Class Member who as of the fifth anniversary of the Implementation Date 
had never commenced an action other than a class action in relation to an 
Indian Residential School or the operation of Indian Residential Schools, 
participated in a Pilot Project, applied to the DR Model, or applied to the 
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IAP, may commence an action for any of the Continuing Claims within 
the jurisdiction of the court in which the action is commenced. For greater 
certainty, the rules, procedures and standards of the IAP are not applicable 
to such actions. 


ordering and declaring that where an action permitted by Section 4.06(1) is 
brought, the deemed release set out in Section 11.01 is amended to the 
extent necessary to permit the action to proceed only with respect to 
Continuing Claims. 


ordering and declaring that for an action brought under Section 4.06(i) all 
limitations periods will be tolled and any defences based on laches or 
delay will not be asserted by the parties with regard to a period of five 
years from the Implementation Date. 


ARTICLE SEVEN 
TRUTH AND RECONCILIATION AND COMMEMORATION 


7.01 Truth and Reconciliation 


(2) 


(3) 


The Truth and Reconciliation Commission may refer to the NAC for 
determination of disputes involving document production, document 
disposal and archiving, contents of the Commission's Report and 
Recommendations and Commission decisions regarding the scope of its 
research and issues to be examined. The Commission shall make best 
efforts to resolve the matter itself before referring it to the NAC. 


Where the NAC makes a decision in respect of a dispute or disagreement 
that arises in respect of the Truth and Reconciliation Commission as 
contemplated in Section 7.01(2), either or both the Church Organization 
and Canada may apply to any one of the Courts for a hearing de novo. 


ARTICLE ELEVEN 
RELEASES 


11.01 Class Member and Cloud Class Member Releases 


(1) 


a) 


The Approval Orders will declare that in the case of Class Members and 
Cloud Class Members: 


Each Class Member and Cloud Class Member has fully, finally and 
forever released each of the Releasees from any and all actions, 
causes of action, common law, Quebec civil law and statutory 
liabilities, contracts, claims and demands of every nature or kind 
available, asserted or which could have been asserted whether known 
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or unknown including for damages, contribution, indemnity, costs, 
expenses and interest which any such Class Member or Cloud Class 
Member ever had, now has, or may hereafter have, directly or 
indirectly arising from or in any way relating to or by way of any 
subrogated or assigned right or otherwise in relation to an Indian 
Residential School or the operation of Indian Residential Schools and 
this release includes any such claim made or that could have been 
made in any proceeding including the Class Actions or the Cloud 
Class Action whether asserted directly by the Class Member or Cloud 
Class Member or by any other person, group or legal entity on behalf 
of or as representative for the Class Member or Cloud Class Member. 


b) | The Class Members and Cloud Class Members are deemed to agree 
that they will not make any claim or demand or take any actions or 
proceedings against any Releasee or any other person or persons in 
which any claim could arise against any Releasee for damages and/or 
contribution and/or indemnity and/or other relief over under the 
provisions of the Negligence Act, R.S.O. 1990, c. N-3, or its 
counterpart in other jurisdictions, the common law, Quebec civil law 
or any other statute of Ontario or any other jurisdiction in relation to 
an Indian Residential School or the operation of Indian Residential 
Schools; 


c) Canada’s, the Church Organizations’ and the Other Released Church 
Organizations’ obligations and liabilities under this Agreement 
constitute the consideration for the releases and other matters referred 
to in Section 11.01(a) and (b) inclusive and such consideration is in 
full and final settlement and satisfaction of any and all claims referred 
to therein and the Class Members or and Cloud Class Members are 
limited to the benefits provided and compensation payable pursuant to 
this Agreement, in whole or in part, as their only recourse on account 
of any and all such actions, causes of actions, liabilities, claims and 
demands. 


(2) Notwithstanding Section 11.01(1), no action, except for Family Class 
claims as set out in the Class Actions and the Cloud Class Action, capable 
of being brought by a Class Member or Cloud Class Member will be 
released where such an action would be released only by virtue of being a 
member of a Family Class in the Class Actions or the Cloud Class Action. 


11.02 Non-resident Claimant Releases 


(1) The Approval Orders will order and declare that Non-resident Claimants 
on being accepted into the IAP, must execute a Release in the form set out 


56 


000213 


Document disclosed pursuant to the Acces: 
Document divulgué en vertu de fa Loi sous 


in Schedule “P” of this Agreement. 


(2) Nothing in Section 4.06 (c), (d) or (f) or Section 11.01(1)(a) will prevent a 
Non-resident Claimant from pursuing his or her claim in the IAP. 


(3) For greater certainty nothing in this Section 11.02 will prevent the 
bringing of an action contemplated in Section 4.06(i) and (j) of this 
Agreement. 


11.03 Claims by Opt Outs and Others 


If any person not bound by this Agreement claims over or brings a third party claim, 
makes any claim or demand or takes any action or proceeding against any defendant 
named in the Class Actions or the Cloud Class Action arising in relation to an Indian 
Residential School or the operation of Indian Residential Schools, no amount payable by 
any defendant named in the Class Actions or the Cloud Class Action to that person will 
be paid out of the Designated Amount Fund. 


ARTICLE THIRTEEN 
LEGAL FEES 


13.02 Negotiation Fees (July 2005 — November 20, 2005) 


(1) Canada agrees to pay each lawyer, other than lawyers representing the 
Church Organizations, who attended the settlement negotiations beginning 
July 2005 leading to the Agreement in Principle for time spent up to the 
date of the Agreement in Principle in respect of the settlement 
negotiations at his or her normal hourly rate, plus reasonable 
disbursements, and GST and PST, if applicable, except that no amount is 
payable under this Section 13.02(1) for fees previously paid directly by 
OIRSRC. 


(2) All legal fees payable under Section 13.02(1) will be paid no later than 60 
days after the Implementation Date. 


13.03 Fees to Complete Settlement Agreement (November 20, 2005 — Execution of 
Settlement Agreement) 


(1) Canada agrees to pay each lawyer, other than lawyers representing the 
Church Organizations, for time spent between November 20, 2005 and the 
date of execution of this Agreement in respect of finalizing this 
Agreement at each lawyer’s normal hourly rate, plus reasonable 
disbursements and GST and PST, if applicable, except that no amount is 
payable under this Section 13.02(1) for fees previously paid directly by 
OIRSRC. 
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No fees will be payable under Section 13.03(1) for any work compensated 
under Section 13.04 of this Agreement. 


All legal fees payable under Section 13.03(1) will be paid no later than 60 
days after the Implementation Date. 


13.10 NCC Fees 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


Canada will pay members of the NCC fees based upon reasonable hourly 
rates and reasonable disbursements, but such fees will not include any fee 
for the Government of Canada, or the Church Organizations. 


Subject to Section 13.10(4), any fees referred to in Section 13.10(1) and 
accrued after April 1, 2006 will be subject to a maximum operating budget 
of sixty-thousand dollars ($60,000.00) per month. 


Notwithstanding Section 13.10(2) and subject to Section 13.10(4), the 
NCC may apply to Canada for additional funding in exceptional 
circumstances up to a maximum monthly amount of fifteen thousand 
dollars ($15,000.00). 


The maximum operating budget referred to in Section 13.10(1) and the 
maximum additional funding in exceptional circumstances referred to in 
Section 13.10(3) will be reviewed and reassessed by Canada on July 1, 
2006 and the first day of each month thereafter. Canada, in its sole 
discretion, may reduce or increase the maximum operating budget or the 
maximum additional funding or both. 


Counsel who is designated by the NCC as counsel having carriage in 
respect of drafting, consent certification and approval of the settlement 
will be paid their normal hourly rates and reasonable disbursements to be 
billed by Counsel and paid by Canada on an ongoing basis. Such fees and 
disbursements are not subject to the maximum operating budget referred 
to in paragraph 13.10(2). 


Other counsel who appear in court, if designated by the NCC and 
approved by Canada, will be paid an appearance fee of two thousand 
dollars ($2000.00) per diem. Such fees are not subject to the maximum 
operating budget referred to in paragraph 13.10(2). 


The NCC, and counsel appointed on behalf of the NCC, will submit their 


accounts to the OIRSRC for payment, and will be paid within 60 days of 
such submission. 


58 


Faceés & tinformation 


000215 


(8) 


Document disclosed pursuant to the Access to the information Act 


Document divulgué en vertu de fa Loi sous 


The NCC will submit its accounts to the OIRSRC for payment. The 
submitted accounts will be verified by OIRSRC to ensure compliance with 
the Treasury Board Travel Directive, attached as Schedule “Q”, prior to 
payment. 


13.11 NAC Fees 


(1) 


(2) 


(3) 


(4) 


(5) 


Members of the NAC will be compensated at reasonable hourly rates 
subject to the maximum monthly operating budget set out at Section 
13.11(2) of this Agreement except the representatives for Canada or the 
Church Organizations, who will not be compensated under this 
Agreement. 


Subject to Section 13.11(4), any fees referred to in Section 13.10(1) will 
be subject to a maximum operating budget of sixty-thousand dollars 
($60,000.00) per month. 


Notwithstanding Section 13.11(2) and subject to Section 13.11(4), the 
NAC may apply to Canada for additional funding in exceptional 
circumstances up to a maximum monthly amount of fifteen thousand 
dollars ($15,000.00). 


The maximum operating budget referred to in Section 13.11(2) and the 
maximum additional funding in exceptional circumstances referred to in 
Section 13.11(3) will be reviewed and reassessed by Canada on the first 
day of the first month after the Implementation Date and on the first day 
of each month thereafter. Canada, in its sole discretion, may reduce or 
increase the maximum operating budget or the maximum additional 
funding or both. 


The NAC will submit its accounts to the OIRSRC for payment. The 
submitted accounts will be verified by OIRSRC to ensure compliance with 
the Treasury Board Travel Directive, attached as Schedule “Q”, prior to 
payment. 


ARTICLE FIFTEEN 
TRANSITION PROVISIONS 


15.01 No Prejudice 
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The parties agree that the no prejudice commitment set out in the letter of the Deputy 
Minister of the OIRSRC dated July, 2005, and attached as Schedule “R” means that 
following the Implementation Date: 


(4) Following the coming into force of the Approval Orders, at the request of an 
Eligible [AP Claimant whose IRS abuse claim was settled by Canada without 
contribution from a Catholic Entity set out in Schedule “C” of this Agreement, 
such settlement having been for an amount representing a fixed reduction 
from the assessed Compensation, Canada will pay the balance of the assessed 
compensation to the Eligible IAP Claimant. Provided, however, that no 
amount will be paid to an Eligible [AP Claimant pursuant to this section until 
the Eligible [AP Claimant agrees to accept such amount in full and final 
satisfaction of his or her claim against a Catholic entity set out in Schedule 
“C” of this Agreement, and to release them by executing a release 
substantially in the form of the release referred to in Section 11.02 of this 
Agreement. 


SECTIONS OF INDEPENDENT ASSESSMENT PROCESS, SCHEDULE D TO 


THE IRSSA, INCORPORATED BY REFERENCE 


APPENDIX Il; ACCEPTANCE OF APPLICATION (Schedule D page 19) 


iii. 


iv. 


On admitting the claim to the IAP, the Secretariat shall forward a copy of the 
application to the Government and to a church entity which is a party to the Class 
Action Judgments and was involved in the IRS from which the claim arises. 

e Achurch entity may waive its right to receive applications for all claims, or 
for defined classes of claims, by notice in writing to the Secretariat, and 
may amend or withdraw such waiver at any time by notice in writing. 

The following conditions apply to the provision of the application to the 
Government or a church entity: 

e The application will only be shared with those who need to see it to assist 
the Government with its defence, or to assist the church entities with their 
ability to defend the claim or in connection with their insurance coverage; 

e If information from the application is to be shared with an alleged 
perpetrator, only relevant information about allegations of abuse by that 
person will be shared, and the individual will not be provided with the 
Claimant’s address or the address of any witness named in the application 
form, nor with any information from the form concerning the effects of the 
alleged abuse on the Claimant, unless the Claimant asks that this be 
provided to the alleged perpetrator; 

e Each person with whom the application is shared, including counsel for any 
party, must agree to respect its confidentiality. Church entities will use their 
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best efforts to secure the same commitment from any insurer with whom it 
is obliged to share the application; 

e Copies will be made only where absolutely necessary, and all copies other 
than those held by the Government will be destroyed on the conclusion of 
the matter, unless the Claimant asks that others retain a copy, or unless 
counsel for a party is required to retain such copy to comply with his or her 
professional obligations. 


APPENDIX II: INVOLVEMENT OF ALLEGED PERPETRATORS (Schedule D 
page 21) 


1. The defendants will attempt to locate the alleged perpetrator to invite them to the 
hearing. If the alleged perpetrator is dead, cannot be located, or declines to 
attend, the hearing may still occur. 


APPENDIX IV: INFORMATION COLLECTION; SETTING HEARING DATE; 
ATTENDANCE AND PARTICIPATION AT HEARING 


1. The defendants will collect and submit their documents to the Secretariat. 


vii. Given the non-adversarial nature of this JAP and the neutral, inquisitorial role 
played by the adjudicators under it, as well as the need to respect the safety of the 
Claimant, neither an alleged perpetrator nor counsel for an alleged perpetrator 
may attend while the Claimant gives evidence, without the Claimant’s advance 
consent. Where counsel for a church entity also acts for an alleged perpetrator, 
this means that they may not attend the hearing while the Claimant gives evidence 
without the Claimant’s advance consent. Government representatives may 
always attend this part of the hearing, as may representatives of church entities 
who are parties to the Class Action Judgments except their counsel if he or she is 
also acting for an alleged perpetrator in the case. 


APPENDIX X: THE USE OF EXTRA-CURIAL KNOWLEDGE BY 
ADJUDICATORS 


INTRODUCTION 


A number of issues will arise concerning the ability of adjudicators to make use of 
information obtained or known beyond that provided by the parties in each individual 
case. There are several aspects to this matter: 


-use of background information and/or personal knowledge, for example on 


-schools 
-child abuse and its impacts 
-the residential school system 
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-carry-forward of information from hearing to hearing, for example on 


-alleged perpetrators and the modus operandi of proven perpetrators 
-conditions at a school 
-credibility findings 


-use of precedents from other adjudicators 
-ability of adjudicators to confer 


The approach to be taken to these issues is set out below, by reference to the source of 
the information in question. 


1. Orientation Materials Provided to Adjudicators 


Adjudicators will be supplied with orientation materials on the residential school system 
and its operations, as well as on child abuse and its impacts. 


If any of the orientation materials are specifically identified as containing uncontested 
facts or opinions, they may be used as follows: 


Adjudicators are expected to inform themselves from this material. They may use it 
to question witnesses, but also to make findings of fact and to support inferences 
from evidence they find credible, for example to conclude that trauma of a certain 
kind can be expected to flow from a sexual assault on a child. These latter uses of 
this information are justified by the fact that representatives of all interests have 
agreed to its inclusion in the orientation materials for this use, and all participants 
in a hearing will have access to the orientation materials. 


Wherever possible the adjudicator should use the information at the hearing to 
formulate questions to any witnesses who may be able to comment on it, or whose 
testimony it may contradict, support, or help explain. Where this is not possible, 
the proposed use in reaching a decision should be identified to the parties at the 
hearing to give them a chance to comment on it in their submissions, but so doing 
is not a condition precedent to the proposed use. 


Where the material is used in coming to a finding of fact, or drawing an inference, 
it should be cited and its relevance and the rationale for its use set out in the 
decision. 


Where orientation information provided to adjudicators does not represent uncontested 
facts or opinions, it may be used by adjudicators as follows: 


Adjudicators may use this category of orientation materials as a basis for 
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questioning witnesses, or testing the evidence, but may not rely on it as an 
independent basis for their conclusions of fact or their assessment of the actual 
impact of abuse on an individual. 


2. Personal Knowledge of Abuse and its Impacts 


Some adjudicators may bring to the job an extensive background in dealing with child 
abuse, or may receive information on child abuse and its impacts at training sessions or 
continuing education programs, or through their own reading or research. 


The approach to the use of this kind of information is as follows: 


Adjudicators may use their personal knowledge, training they have received, or 
general educational materials, as a basis for questioning witnesses, or testing the 
evidence, but may not rely on them as an independent basis for their conclusions of 
fact or their assessment of the actual impact of abuse on an individual. 


3. Document Collections 


Adjudicators will be provided with Canada’s, and potentially a church’s, document 
collection on each school for which they are holding hearings. This material will also be 
available to Claimants and their counsel. 


The approach to the use of this kind of information is as follows: 


Adjudicators are expected to inform themselves from this material, which may be 
used as a basis for findings of fact or credibility. Where any of it is so used by 
adjudicators, it must be cited and its relevance and the rationale for use set out in 
the report. 

Because this information is specific to the school in question and is provided in 
advance, it is expected that adjudicators will be familiar with it before starting a 
hearing to which it is relevant. Given this, before relying on specific documents to 
help decide a given case, the adjudicator should seek the consent of the parties, or 
put the relevant extracts to any witnesses who may be able to comment on them, or 
whose testimony they may contradict or support. Where there are no such 
witnesses, or where one or more parties contest the use of the documents, the 
adjudicator may still use them in his or her decision, but wherever possible should 
advise the parties of the proposed use of the document so that they may address it 
in their submissions. 


4. Previous findings 


Adjudicators will hear evidence about, and make findings of fact about, the operations of 
various schools, their layouts, the conditions that pertained in them, the acts and 
knowledge of adult employees, and where an individual is found to have committed a 
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number of assaults in a particular way, their modus operandi. 
The approach to the use of this kind of information is as follows: 


Adjudicators must treat each individual’s claim as a unique claim to be determined 
on the evidence presented, plus information expressly permitted to be used 
according to the guidelines agreed to for this process. They may not carry forward, 
much less be bound by, previous findings they have made, including findings of 
credibility. 


They may, though, use information from previous hearings to inquire about 
possible admissions, or failing that, to question witnesses. This ability to bring 
forward information from previous hearings for these specific purposes flows from 
the fact that this IAP is not a party-controlled adversarial process. Instead, the 
inquisitorial model is being used to have adjudicators inquire into what happened, 
using their skills and judgment to question witnesses to determine the facts. 


While it would not be fair to base a decision on evidence from a previous hearing, 
since some or all of the parties would not know its context, and would be unable to 
challenge its reliability, it is also not appropriate to insist that adjudicators act as if 
each case were their first one. Their job requires them to test evidence and 
determine what happened. While they cannot call witnesses, it is their duty to 
question them, and they must be free to pose questions and follow lines of inquiry 
they believe to be relevant. Whether that belief flows from common sense, instinct, 
or something heard at another hearing, it is appropriate as a basis of inquiry, 
although, in the absence of an admission, not as evidence. 


5. Stare decisis 


Although reasons will be issued in each case, the IAP will not operate on the basis of 
binding precedent. All adjudicators are of equal authority, and should not consider 
themselves bound by each other’s previous decisions. Through conferencing, 
adjudicators may come to a common interpretation of certain procedural issues, but each 
case must be determined on its own merits. 


APPENDIX XI: TRANSITION FROM LITIGATION OR ADR PROJECTS, AND 
PRIORITIES FOR ACCESS TO THE IAP. 


All IRS Claimants who meet the criteria for this [AP may apply to it for the validation of 
their claim except: 


1. Claimants who have settled their IRS claim, whether in the litigation 
stream or the existing DR, except as provided for in the transition rules 
established by the Class Action Judgments. 

2. Claimants whose claims have been dealt with at trial. 
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For greater certainty, participation in unsuccessful resolution discussions with the 
Government or a church in an attempt to settle claims does not preclude access to the 
IAP. Only where one of the above conditions applies will an application to enter the new 
process be rejected. 


Rules for Pre-existing Evidence 


Where a Claimant who has given evidence in a previous IRS proceeding in a pilot 
project, or in a hearing under the DR Model or this [AP (where a new hearing has been 
ordered following a review), or in litigation proceedings (including answers to 
interrogatories or participation in an examination for discovery), wants to and is eligible 
to enter the IAP: 


(i) the record of the previous evidence must be provided to the adjudicator in 
the IAP, who may use it as a basis to question the Claimant; 


(ii) | the Claimant must appear before the adjudicator to give evidence, if a 
hearing is held; 


(iii) the Claimant may adopt their previous evidence rather than provide a 
narrative account at the hearing; 


(iv) the Claimant is subject to questioning by the adjudicator on the same basis 
as other Claimants. 


The fact that a case is transferred from litigation where documentary rules are different 
does not change the kinds of documents permitted in proceedings under the IAP. For 
greater certainty, the only expert assessments permitted in this IAP are those conducted 
by an agreed-upon expert on the order of, and under the direction of, an adjudicator. 


Potential for Expediting the Transfer 


To expedite transition to the new system, and reduce the burden of completing an 
application in circumstances where the Claimant has already given evidence, counsel for 
the Government and the claimant should endeavour to develop an agreed statement of 
fact on some or all of the issues based on the evidence given. 

Phasing of Acceptance into the [AP 


In considering applications to the IAP, including applications to the DR Model which are 
transferred to the IAP, priority will be given, in order, to: 


a) Applications from persons who submit a doctor’s certificate indicating that 
they are in failing health such that further delay would impair their ability to 
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participate in a hearing; 

b) Applications from persons 70 years of age and over; 

c) Applications from persons 60 years of age and over; 

d) Persons who have completed examinations for discovery; 
e) Persons who are applying as members of groups. 


Among persons in categories d or e, above, the health of any alleged perpetrator who has 
indicated they will give evidence at a hearing may be used to establish priority. 


SECTIONS OF MANDATE FOR THE TRUTH AND RECONCITILIATION 
COMMISSION, SCHEDULE N TO THE IRSSA, INCORPORATED BY 
REFERENCE 


10. Events 


There are three essential event components to the Truth and Reconciliation Commission: 
National Events, Community Events and Individual Statement-Taking/Truth Sharing. 
The Truth and Reconciliation process will be concluded with a final Closing Ceremony. 


(A) National Events 


The national events are a mechanism through which the truth and reconciliation process 
will engage the Canadian public and provide education about the IRS system, the 
experience of former students and their families, and the ongoing legacies of the 
institutions. 


National events should include the following common components: 
(k) _ participation of high level government and church officials; 


(B) Community Events 


It is intended that the community events will be designed by communities and respond to 
the needs of the former students, their families and those affected by the IRS legacy 
including the special needs of those communities where Indian Residential Schools were 
located. 


The community events are for the purpose of: 
(c) involving church, former school employees and government officials in the 
reconciliation process, if requested by communities; 
(f) allowing for the participation from high level government and church 
officials, if requested by communities; 


(D) Closing Ceremony 
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The Commission shall hold a closing ceremony at the end of its mandate to recognize the 
significance of all events over the life of the Commission. The closing ceremony shall 
have the participation of high level church and government officials. 


14, Budget and Resources 
Institutional parties shall bear the cost of participation and attendance in Commission 
events and community events, as well as provision of documents. If requested by the 


party providing the documents, the costs of copying, scanning, digitalizing, or otherwise 
reproducing the documents will be borne by the Commission. 
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NAMES AND ADDRESSES OF THE 
CATHOLIC ENTITIES FOR GIVING NOTICE 


Name and address of Catholic Entities 


Sisters of Charity, a body corporate also 
known as Sisters of Charity of St. Vincent 
de Paul, Halifax also known as Sisters of 
Charity of Halifax 

150 Bedford Highway 

Halifax NS B3M 3J5 


The Roman Catholic Episcopal Corporation 
of Halifax 

151 Grafton Street 

Halifax NS B3J 2Y3 


Les Soeurs De Notre Dame-Auxiliatrice 
895 Perreault Street East 
Rouyn-Norand QC J9X 5H5 


Les Soeurs de St. Francois D’ Assise 
2700 rue Lacordaire 
Montréal QC HIN 2M6 


Insitut Des Soeurs Du Bon Conseil 
1381 Roy Street 
Normandin QC G8M 3V4 


Les Soeurs de Saint-Joseph de Saint-Hyacinthe 


Address for Service 


Thomas Macdonald 

Blois Nickerson & Bryson 
Barristers and Solicitors 
1568 Hollis Street 

P.O. Box 2147 

Halifax, NS B3J 3B7 
(902) 425-6000 (phone) 
(902) 429-7347 (fax) 


Hugh Wright 

McInnes Cooper 

1601 Lower Water Street 
P.O. Box 730 

Halifax, NS B3J 2V1 
(902) 444-8616 (phone) 
(902) 425-6350 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
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Name and address of Catholic Entities 


(The Sisters of St. Joseph of St. Hyacinthe) 
c/o Sister Marie-Clair Dupont, Superior General 
805 av Raymond 

St. Hyacinthe Quebec J2S 5T9 


Les Soeurs De Jesus-Marie 
10070 D’ Auteuil Avenue 
Montréal QC H3L 2K1 


Les Sceurs de L’ Assomption de la Sainte Verge 
311 Saint-Jean-Baptiste Street 
Nicolet QC J3T 1H5 


Les Soeurs de Il’Assomption de la Saint Vierge 
de l’Alberta 

8533 90 Street 

Edmonton AB T6C 3L4 


Les Soeurs de la Charité de St.-Hyacinthe 
16470 avenue Bourdages Sud 
Saint-Hyacinthe QC J2T 4J8 


Les Oeuvres Oblates de l’Ontario 
L’Edifice Deschatelets 

175 Main Street 

Ottawa ON KIS 1C3 


Les Résidence Oblates du Québec 
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Address for Service 


Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre-L. Baribeau 
Lavery de Billy 

1 Place Ville-Marie 
Bureau 4000 

Montreal QC H3B 4M4 
(514) 877-2965 (phone) 
(514) 871-8977 (fax) 


Pierre Champagne/Ron Caza 
Heenan Blaikie 

55 Metcalfe St. Suite 300 
Ottawa ON K1P 6L5 

(613) 236-0596 (phone) 
(613) 236-9632 (fax) 


Pierre Champagne/Ron Caza 
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Name and address of Catholic Entities 


L’Edifice Deschatelets 
175 Main Street 
Ottawa ON K1S 1C3 


La Corporation Episcopale Catholique 
Romaine de la Baie James (The Roman 
Catholic Episcopal Corporation 

of James Bay) 

The Catholic Diocese of Moosonee 
Catholic Diocese of Moosonee 

Box 40 2 Bay Road 

Moosonee ON POL 1Y0 

(705) 336-2908 (phone) 

(705) 336-2759 (fax) 


Soeurs Grises de Montréal/ 
Grey Nuns of Montreal 

138 rue Saint-Pierre 
Montreal QC H2Y 2L7 


Sisters of Charity (Grey Nuns) of 
Alberta 

Grey Nuns Regional Centre 

9810 - 165" Street 

Edmonton AB T5P 3S7 

(780) 974-4799 (phone) 

(780) 484-7145 (fax) 


Les Soeurs de La Charité des T.N.O. 
Grey Nun’s Regional Centre 

9810 - 165" Street 

Edmonton AB T5P 387 

(780) 974-4799 (phone) 

(780) 484-7145 (fax) 


HO6tel-Dieu de Nicolet (HDN) 


The Grey Nuns of Manitoba Inc. - 
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Address for Service 


Heenan Blaikie 

55 Metcalfe St. Suite 300 
Ottawa ON KI1P 6L5 
(613) 236-0596 (phone) 
(613) 236-9632 (fax) 


Pierre Champagne/Ron Caza 
Heenan Blaikie 

55 Metcalfe St. Suite 300 
Ottawa ON KI1P 6L5 

(613) 236-0596 (phone) 
(613) 236-9632 (fax) 


W. Roderick Donlevy/Michel Thibault 
McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


W. Roderick Donlevy/Michel Thibault 
McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


W. Roderick Donlevy/Michel Thibault 
McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


W. Roderick Donlevy/Michel Thibault 
McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


W. Roderick Donlevy/Michel Thibault 
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20. 


21. 


22. 


23. 


24. 


Name and address of Catholic Entities 


Les Soeurs Grises du Manitoba Inc. 
Grey Nun’s Regional Centre 

9810 - 165" Street 

Edmonton AB T5P 3S7 

(780) 974-4799 (phone) 

(780) 484-7145 (fax) 


La Corporation Episcopale 

Catholique Romaine de la Baie d’ Hudson 
The Roman Catholic Episcopal 
Corporation of Hudson’s Bay 

Box 10 

Churchill MB ROB 0E0O 


Missionary Oblates - Grandin 
21 Meadowview Drive 

St. Albert AB T8N 1R9 

(780) 459-2586 (phone) 

(780) 459-2797 (fax) 


Les Oblats de Marie Immaculée 
du Manitoba 

474 rue Aulneau Piece 

St. Boniface MB R2H 2V2 


The Archiepiscopal Corporation of Regina 
445 Broad Street North 
Regina SK S4R 2X8 


The Sisters of the Presentation 
1405 Mer Pascal Place 
Prince Albert SK S6V 5J1 


The Sisters of St. Joseph of Sault St. Marie 
2025 Main Street West 
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Address for Service 


McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


Rheal Teffaine 

R. E. Teffaine Law Corporation 
247 Provencher Blvd 

Winnipeg MB R2H OG6 
(204) 925-1900 (phone) 

(204) 925-1907 (fax) 


Curtis Onishenko 

McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 


Rheal Teffaine 

R. E. Teffaine Law Corporation 
247 Provencher Blvd 

Winnipeg MB R2H OG6 
(204) 925-1900 (phone) 

(204) 925-1907 (fax) 


James Ehmann, Q.C. 
Kanuka Thuringer LLP 
1400-2500 Victoria Avenue 
Regina SK S4P 3X2 

(306) 525-7200 (phone) 
(306) 359-0590 (fax) 


Mitchell Holash 
Harrandence Logue Holash 
Harlon Building 

P.O. Box 2080 

1102 1° Avenue West 
Prince Albert SK S6V 6V4 
(306) 764-4244 (phone) 
(306) 764-4949 (fax) 


Charles Gibson 
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25. 


26. 


27. 


28. 


29. 


30. 


31. 


Name and address of Catholic Entities 


North Bay ON P1B 2X6 


Les Soeurs de la Charité d’Ottawa - 
Sisters of Charity of Ottawa 

9 rue Bruyere 

Ottawa ON KIN 5C9 

(613) 241-2710 (phone) 

(613) 241-7139 (fax) 


Oblates of Mary Immaculate - 
St. Peter’s Province 

100 Main Street 

Ottawa ON K1S 1C2 


The Sisters of Saint Ann 
1550 Begbie Street 
Victoria BC V8R 1K8 


Sisters of Instruction of the Child Jesus 
Sisters of the Child Jesus 

318 Laval Street 

Coquitlam BC V3K 4W4 


The Benedictine Sisters of Mt. Angel Oregon 
840 S. Main Street 

Mt. Angel OR 973262-9527 

USA 

(503) 845-6141 (phone) 

(503) 845-6585 (fax) 


Les Peres Montfortains 

Maison Provinciale des Montfortains 
6455, avenue Louis-Riel 

Montreal QC HIM 1P1 


The Roman Catholic Bishop of Kamloops 
Corporation Sole 
635A Tranquille Road 
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Vincent Dagenais Gibson LLP 
600-325 Dalhousie Street 
Ottawa ON KIN 7G2 

(613) 241-2701 Ext 232 (phone) 
(613) 241-2599 (fax) 


Pierre Champagne/Ron Caza 
Heenan Blaikie 

55 Metcalfe St. Suite 300 
Ottawa ON K1P 6L5 

(613) 236-0596 (phone) 
(613) 236-9632 (fax) 


William Sammon 
Barnes Sammon LLP 
200 Elgin Street 

Suite 400 

Ottawa ON K2P 1L5 
(613) 594-8000 (phone) 
(613) 235-7578 (fax) 


Patrick J. Delsey Law Corporation 
1220 -1175 Douglas Street 
Victoria BC V8W 2E1 

(250) 412-0531 (phone) 

(250) 412-0535 (fax) 


Violet Allard 

Sugden McFee & Roos 
700-375 Water Street 
Vancouver BC V6B 5N3 


Azool Jaffer-Jeraj 

Dohm Jaffer & Jeraj 
202-1437 Kingsway 
Vancouver BC V5N 2R6 
(604) 871-3550 (phone) 
(604) 871-3560 (fax) 


Bernie Buettner 

Harper Grey LLP 

3200 Vancouver Street 
650 West Georgia Street 
Vancouver BC V6B 4P7 
(604) 687-0411 (phone) 
(604) 669-9385 (fax) 


John Hogg 
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32. 


33. 


34. 


35. 


36. 


37. 


Name and address of Catholic Entities 


Kamloops BC V2B 3H5 
(250) 376-3351 (phone) 


The Bishop of Victoria, Corporation 
Sole 

The Roman Catholic Bishop of Victoria 
(name in most of the litigation) 

1 - 4044 Nelthorpe Street 

Victoria BC V8X 2A1 


The Roman Catholic Bishop of Nelson 
Corporation Sole 

402 West Richards Street 

Nelson BC V1L 3K3 

(250) 354-4740 


Order of the Oblates of Mary Immaculate in 
the Province of British Columbia 

The OMI in B.C.; St. Paul’s Province 

1311 The Crescent 

Vancouver BC V6H 1T7 

(604) 736-9363 (phone) 


The Sisters of Charity of Providence 

of Western Canada 

Les Soeurs de Charite de la Providence des 
Territoires du Nord Ouest (predecessor) 
3005 119 Street 

Edmonton AB T6J 5R5 


La Corporation Episcopale Catholique 
Romaine de Grouard 

Box 388 

210 1" Street West 

McLennan AB TOH 2L0 


Roman Catholic Episcopal Corporation 
of Keewatin 
P.O. Box 270 
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Morelli Chertkow LLP 

Suite 300, 180 Seymour Street 
Kamloops BC V2C 2E3 
(250) 374-3344 (phone) 
(250)374-1144 (fax) 


Frank D. Corbett 

Jawl and Bundon 

4" Floor, 1007 Fort Street 
Victoria BC V8V 3K5 
(250) 385-5787 (phone) 
(250) 385-4354 (fax) 


John Hogg 

Morelli Chertkow LLP 

Suite 300 180 Seymour Street 
Kamloops BC V2C 2E3 
(250) 374-3344 (phone) 
(250) 374-1144 (fax) 


Fr. Terry McNamara OMI 
1311 The Crescent 
Vancouver BC V6H 1T7 
(604) 736-9363 (phone) 


Ray Baril, Q.C. 
Chomicki Baril Mah LLP 
1201, 10088-102 Avenue 
Edmonton AB T5J 4K2 
(780) 702-2317 (phone) 
(780) 420-1763 (fax) 


Karen Trace 

McCuaig Desrochers LLP 
2401 TD Tower 
10088-102 Avenue 
Edmonton AB T5J 2Z1 
(780) 426-4660 (phone) 
(780) 426-0982 (fax) 


James Ehmann, Q.C. 
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38. 


39. 


AO. 


4l. 


42. 


43. 


Name and address of Catholic Entities 


The Pas MB R9A 1K4 


La Corporation Archiépiscopale 
Catholique Romaine de St. Boniface 
151 Avenue de la Cathdrale 

Winnipeg MB R2H 0H6 


Les Missionnaires Oblates de St. Boniface 
The Missionary Oblate Sisters 

of St. Boniface 

601 Aulneau St. 

Winnipeg MB R2H 2V5 


Roman Catholic Archiepiscopal 
Corporation of Winnipeg 

1495 Pembina Highway 
Winnipeg MB R3T 2C6 


La Corporation Episcopale Catholique 
Romaine De Prince Albert 

1415 4" Avenue West 

Prince Albert SK S6V 5H1 


The Roman Catholic Bishop of Thunder Bay 
1222 Reaume Street 

Thunder Bay ON P7B 1C4 

P.O. Box 10400 

Thunder Bay ON P7B 6T8 


Immaculate Heart Community 
of Los Angeles CA 
Sisters of the Most Holy Immaculate Heart 
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Kanuka Thuringer LLP 
1400-2500 Victoria Avenue 
Regina SK S4P 3X2 

(306) 525-7200 (phone) 
(306) 359-0590 (fax) 


Rheal Teffaine 

R. E. Teffaine Law Corporation 
247 Provencher Blvd 

Winnipeg MB R2H OG6 
(204) 925-1900 (phone) 

(204) 925-1907 (fax) 


Rheal Teffaine 

R. E. Teffaine Law Corporation 
247 Provencher Blvd 

Winnipeg MB R2H OG6 

(204) 925-1900 (phone) 

(204) 925-1907 (fax) 


Bill Emslie, Q.C. 

Aikins, MacAulay & Thorvaldson LLP 
30'" Floor — 360 Main Street 
Winnipeg MB R3C 4G1 

(204) 957-4674 (phone) 

(204) 957-0840 (fax) 


Mitchell Holash 
Harrandence Loque Holash 
Harlon Building 

P.O. Box 2080 

1102 1 Avenue West 
Prince Albert SK S6V 6V4 
(306) 764-4244 (phone) 
(306) 764-4949 (fax) 


John Cyr 

Weiler Maloney Nelson 

1001 William Street, Suite 201 
Thunder Bay ON P7B 6M1 
(807) 625-8880 (phone) 

(807) 623-4947 (fax) 


Mark Rowan 
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44. 


45. 


46. 


47. 


48. 


Name and address of Catholic Entities 


of the Blessed Virgin Mary 


Archdiocese of Vancouver 
The Roman Catholic 
Archbishop of Vancouver 
150 Robson Street 
Vancouver BC V6B 2A7 
(604) 683-028 1(phone) 


Roman Catholic Diocese of Whitehorse 
The Catholic Episcopal 

Corporation of Whitehorse 

406 Steele Street 

Whitehorse Yukon Y1A 2C8 

(867) 667-2437 

(867) 667-4713 


The Roman Catholic Episcopal Corporation 
of Mackenzie-Fort Smith 

5117-52" Street 

Yellowknife NT X1A 1T7 


The Roman Catholic Episcopal 
Corporation of Prince Rupert 
P.O. Box 7000 

Prince George BC V2N 3Z2 


OMI Lacombe Canada Inc. 
Office of the Treasurers 

151 Laurier Avenue East 
Ottawa ON KIN 6N8 

(613) 230-2225 (phone) 
(613) 230 -2948 (fax) 
Timothy Coonen, OMI 
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Watson Goepel Maledy LLP 
1700 — 1075 West Georgia Street 
Vancouver BC V6E 3C9 

(604) 642-5656 (phone) 

(604) 683-8328 (fax) 


Mary Margaret MacKinnon 
Guild, Yule and Company LLP 
20" Flr, 595 Burrard Street 

PO Box 49170 

Vancouver BC V7X 1R7 
(604) 844-5537 (phone) 

(604) 688-1315 (fax) 


Azool Jaffer-Jeraj 

Dohm Jaffer & Jeraj 
202-1437 Kingsway 
Vancouver BC V5N 2R6 
(604) 871-3550 (phone) 
(604) 871-3560 (fax) 


Karen Trace 

McCuaig Desrochers LLP 
2401 TD Tower 
10088-102 Avenue 
Edmonton AB T5J 2Z1 
(780) 426-4660 (phone) 
(780) 426-0982 (fax) 


Gary R. Brown 

Hope Heinrich 

Barristers and Solicitors 
1598 6" Avenue 

Prince George BC V2L 5G7 
(250) 563-0681(phone) 
(250) 562-3761 (fax) 


David Stack 

McKercher McKercher & Whitmore LLP 
374 Third Avenue South 

Saskatoon SK S7K 1M5 

(306) 653-2000 (phone) 

(306) 653-2669 (fax) 
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LITIGATION RELATED TO THE CORPORATION OF CATHOLIC ENTITIES PARTY 
TO THE INDIAN RESIDENTIAL SCHOOLS SETTLEMENT AGREEMENT 
Decision by the Minister 


DATE: September 3, 2015 


SUMMARY 

e In December 2013, Canada filed a Request for Direction concerning the financial 
obligations of the Corporation of Catholic Entities (the Corporation) party under the 
Indian Residential Schools Settlement Agreement (the Settlement Agreement). 
Specifically, Canada held that $1.6 million in legal fees deducted by the Corporation 
from its contributions were contrary to the terms of the Settlement Agreement. 
Based on your instructions (RIA4770, Annex A and RIA5003, Annex B), Canada and 
the Corporation agreed on the Corporation's repayment of $1.2 million. 

e However, the Corporation interpreted discussions between counsel as a release 
from all its obligations under the Settlement Agreement. Accordingly, it filed a 
Request for Direction in November 2014 seeking an order that all matters were 
settled between the parties. Canada argued that the $1.2 million settlement related 
strictly to the matters raised in the December 2013 Request for Direction. 

e The Court's decision of July 16, 2015, found in favour of the Corporation but was 
unclear on the scope of the release, specifically whether the Corporation was 
released from all further obligations (financial and non-financial). 

e On August 19, 2015, based on instructions from the Deputy Minister, Canada filed a 
protective notice of appeal to enable Canada and the Corporation to discuss the 
terms of the Order and the content of the release. Canada now needs to engage 
with the Corporation’s counsel to settle the terms of the order of the July 16, 2015 
decision. 

e In light of the July 16, 2015 decision, it would be reasonable to seek a release that 
would maintain the settlement of $1.2 million and agree to release the Corporation 
and the Catholic Entities from all financial obligations under Schedule O-3, excluding 
any of the non-financial obligations. 

e Since the Corporation is attempting to expedite the appeal process, a decision is 

sought by September 4, 2015. 


RECOMMENDATION 

e That the Department of Justice Canada be instructed to seek a court order and 
release that would include the reimbursement of the previously agreed $1.2 million 
in return for a release of all three financial obligations. 

e That, failing to secure a release limited to the financial obligations, the Department of 
Justice Canada pursue the appeal of the July 16, 2015 decision. 

Deputy Minister/ / 

Associate Deputy Minister: 


Date: , 


[4 i concur CI] | do not concur LJ | wish to discuss further 


ima a : . Date: 2015 /nd /eX\ 
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BACKGROUND 
Obligations of the Catholic Entities 


Schedule O-3 of the Indian Residential Schools Settlement Agreement is an 
agreement between the Government of Canada and the Catholic Entities that 
outlines financial and non-financial obligations of the Catholic Entities and the 
Corporation of Catholic Entities Party to the Settlement Agreement. Canada is 
therefore the only party to the Settlement Agreement that has recourse to the Court 
to ensure that the Catholic Entities meet their obligations under Schedule O-3. 
Obligations of the Corporation and the Catholic Entities are detailed at sections 2 
and 3 of Schedule O-3. Paragraphs 4.5 and 4.6 of Schedule O-3 provide that if the 
Catholic Entities are complying with the terms of Schedule 0-3, Canada will release 
the Catholic Entities from, as well as indemnify them for, any and all claims for 
residential schools abuses. For instance, paragraph 4.5 states that “In the event that 
the terms of this Agreement are fully complied with [...], the Government will release 
and forever discharge each Catholic Entity from any and all causes of action, claims 
or demands for damages for IRS Abuse Claims or claims included in the Approval 
Orders.” 


Canada's 2013 Request for Direction and fall 2014 discussions 


On December 24, 2013, Canada filed a Request for Direction concerning certain 
financial obligations of the Corporation under Schedule O-3, specifically unpaid 
amounts of the Corporation’s cash contribution. Canada’s position was that 

$1.6 million in administrative expenses (primarily legal fees), deducted by the 
Corporation from its financial contribution, were contrary to the terms of the 
Settlement Agreement. 

In August 2014, you mandated the negotiation of a settlement based on a 
repayment of an amount between $1.2 million and $1.4 million (RIA4770, Annex A). 
In September 2014, Canada and the Corporation agreed to settle the matter for 
$1.2 million. 

In the fall of 2014, it became apparent that Canada and the Corporation held 
different views as to the outcome of the discussions between their counsel, and the 
nature and extent of the release associated with the settlement amount. Counsel for 
the Corporation maintained that when Canada’s counsel agreed to the $1.2 million, it 
also agreed to provide the Corporation with a full and final release of all its 
obligations, in keeping with the releases and indemnities set out in sections 4.5 and 
4.6 of Schedule O-3 of the Settlement Agreement. 

Based on ministerial instructions from November 7, 2014 (RIA5003, Annex B), 
Canada rejected the broad release and proposed a release limited to the terms of 
the issues in dispute under the December 2013 Request for Direction (i.e. the legal 
fees issue). 
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The Corporation’s November 2014 Request for Direction and the July 2015 Decision 


e On November 18, 2014, the Corporation filed a Request for Direction seeking an 
order stating that all matters were now settled between the parties on the terms 
agreed upon by counsel in their discussions, including a broad, full and final release. 
In its November 27, 2014 response, Canada argued that only the quantum of the 
settlement was agreed upon and that the terms of release were not concluded. 

* The Decision, released on July 16, 2015, found in favour of the Corporation but was 
not clear on the scope of the release (see Decision in Annex C). At paragraph 5, the 
Court concluded “that there is an enforceable settlement of all issues between these 
parties relating to the Corporation's obligations under the Settlement Agreement” 
(emphasis added). However, paragraphs 40, 43 and 46 of the Decision focus the 
scope of the release to paragraphs 4.5 and 4.6 of Schedule O-3. 

e ifthe Court has concluded that the release is strictly a reproduction of sections 4.5 
and 4.6, then Canada has not lost much. Because of the preconditions found in 
these paragraphs, the Corporation and the Catholic Entities would still have to 
comply with their non-financial obligations before the release and indemnity are 
activated. As a result, any risks associated with signing a release restricted to these 
two paragraphs are minimal. However, there are risks for Canada if the release 
reflects the fulfilment of the obligations indicated in sections 4.5 and 4.6 (i.e. that the 
preconditions were met). The Department of Justice Canada’s analysis of the 
Decision is included as Annex D. 

e Following the Decision, counsel for the Corporation provided a draft General Final 
Release for consideration. This draft release contains a very broad interpretation of 
the scope of the release granted by the Court. It cites the Court's finding that there is 
an enforceabie settlement of all issues relating to the Corporation’s obligations under 
the Settlement Agreement and provides that Canada releases the Corporation and 
the Catholic Entities from all “claims and demands whatsoever”, whether past, 
present or future, “arising out of or relating to the IRSSA and/or [Schedule O-3 to the 
Settlement Agreement].” In other words, the Corporation is of the view that it meets 
the preconditions of paragraphs 4.5 and 4.6. 

e Financially, under the Settlement Agreement, the Corporation and the Catholic 
Entities are obligated to: 

(1) make a cash contribution of $29 million; 

(2) provide in kind services worth $25 million; and 

(3) use “best efforts” to raise $25 million to support healing and reconciliation 
programs. 

e The Corporation warrants and Canada understands that the first two obligations 
have been met. 

e The non-financial obligations of the Corporation and the Catholic Entities under the 
Settlement Agreement are, however, very extensive. Many of them are prospective 
or are still in the process of being met at this late stage of the Settlement Agreement. 

e On August 19, 2015, based on instructions from the Deputy Minister, Canada filed a 
protective Notice of Appeal to allow time for Canada’s and the Corporation’s counsel 
to negotiate the terms of the Order and the release. 
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CONSIDERATIONS 


The proposed approach for the discussions around the order and the content of the 
release would aim to maintain the settlement of $1.2 million and agree to a release 
of the Corporation and the Catholic Entities from all financial obligations under 
Schedule O-3. 

Even though this outcome provides for a release broader than the obligations that 
were disputed in Canada’s initial Request for Direction, it is a reasonable approach 
in light of the July 16, 2015 decision that favoured the Corporation. In fact, this 
approach would appear to be an accurate reflection of the decision from Canada’s 
perspective. Even though the Court found that “there is an enforceable settlement of 
allissues between these parties related to the [Corporation’s] obligations under the 
Settlement Agreement” (emphasis added), only the financial obligations are 
discussed throughout the decision. In addition to not being referenced in the 
decision, the non-financial obligations were not raised during the court proceedings 
(including the cross-examination) or during the September 2014 discussions 
between legal counsel. 

Including all three financial obligations in the order and the settlement does not 
create significant issues. As noted above, two of the three financial obligations have 
been met. With respect to the third obligation, the Corporation and the Catholic 
Entities have only raised approximately $3.5 million of the $25 million fundraising 
commitment. Depending on the interpretation of the release granted, the July 16, 
2015 decision could release the Catholic Entities from the $21.5 million shortfall in 
their fundraising efforts. However, as Canada’s affiant in the original Request for 
Direction noted during her cross-examination, Canada is not in a position to take 
enforcement measures on this “best efforts” obligation. Moreover, the likelihood of 
compelling the Catholic Entities to meet their remaining fund-raising obligations is 
very low. 

It is possible that the Corporation's understanding of the release is also that it 
encompasses only the financial obligations. However, the outcome of the July court 
decision increases the likelihood that the Corporation will seek to obtain a broader 
release, which would also cover non-financial obligations. 

The attached table (Annex E) provides a preliminary risk assessment, prepared by 
AANDC and the Department of Justice Canada, on the impact of releasing the 
Corporation and the Catholic Entities from their financial and non-financial 
obligations. As illustrated, releasing them from some of the non-financial obligations 
could pose significant risks for Canada. Of particular concern to Canada would be 
releasing the Catholic Entities from obligations such as cooperating in the defence or 
resolution of all Indian Residential Schools abuse claims outside of the Settlement 
Agreement. 

Should the discussions around the Order result in a release that is limited to the 
three financial obligations, Canada will not pursue the appeal. However, if Canada 
and the Corporation are unable to reach such an agreement, the parties will return to 
the Court to make submissions on the final Order. If, at that stage, the Court Order 
remains unsatisfactory to Canada, Canada will then pursue the appeal. 

It should be noted that, during an appeal, Canada would need to argue that there 
was no meeting of the minds and no binding settlement. As such, a successful 
appeal by Canada would most likely result in a finding that there was no settlement 
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of the dispute. The $1.2 million monetary amount, agreed to in the September 2014 
negotiations to settle Canada’s original Request for Direction, would not be binding 
and the parties would have to return to negotiations or proceed to litigate Canada’s 
Request for Direction. In other words, Canada would be back to "square one" with its 
original Request for Direction. 

e Since the Corporation is attempting to expedite the appeal process, instructions 
need to be provided to the Department of Justice Canada by September 4, 2015. 


COMMUNICATIONS CONSIDERATIONS 


¢ The Indian Residential Schools Settlement Agreement has attracted a great deal of 
interest among regional/national/international media and stakeholders, and has 
raised awareness of the legacy of Indian residential schools among a broad 
spectrum of Canadians. Articles in the media criticize the Catholic churches for not 
being co-operative in releasing documents from the Indian residential schools era 
requested by the Truth and Reconciliation Commission, but no media articles focus 
on the Corporation's financial obligations under the Settlement Agreement. 

e A responsive communications approach is in place. Media lines have been 
developed and are updated as required. Messaging emphasizes that Canada is 
committed to reconciliation while at the same time ensuring that its legal obligations 
to the other parties of the Settlement Agreement are not compromised. 


NEXT STEPS 


Should you agree with the recommendation, the next steps are as follows: 

* Canada’s counsel will engage with the Corporation to discuss and settle the terms of 
the Order and the release with a view to limit its scope to the three financial 
obligations. 

e The Department of Justice Canada will seek AANDC’s approval before the final 
acceptance of the Order and the release on behalf of Canada. 

« lf there is no agreement, the Department of Justice Canada will make submissions 
to the Court, which would take the position that the terms of the Order should be 
limited to the three financial obligations. 

e Should the settled Court Order remain unsatisfactory to Canada, Canada will 
proceed with the appeal. 


ANNEXES 


Annex A: RIA4770: Offer to settle from the Corporation of Catholic Entities party to the 
Indian Residential Schools Settlement 

Annex B: RIA5003: Offer to settle from the Corporation of Catholic Entities party to the 
Indian Residential Schools Settlement 

Annex C: The July 16, 2015 decision 

Annex D: Department of Justice Canada’s analysis of the July 16, 2015 decision 

Annex E: A Preliminary risk assessment of financial and non-financial obligations 
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ANNEX B 


Gordon J. Kuski, Q.C. 


T: (306) 565-8111 
kuski@medougal lgy.com 


| McDOUGALL 7) LLP 


Zora Ariss, Assistant 
T: (306) 565-5134 
ugal 


Our File: 542110-1 GuK 
October 29, 2014 


VIA E- : r.G i Cc. 


Department of Justice Canada 
50 O’Connor Sireet, Suite 500 
Ottawa, Ontario 

K1A OHS 


Attention: Alexander Gay 


Senior Counsel, Civil Litigati ion Section 


Dear Sir: 


RE: Corporation of Catholic Entities Party to the Indian Residential Schools Settlement 
(CCEPIRSS), the Catholic Entities, and Canada (the “Parties”) 
Your File: 1360543 


a 


The delay in finalizing the settlement is completely unacceptable. 


If we do not finalize the settlement of $1.2 Million by November 7, 2014 in accordance with the 
terms of my letter to you of June 26, 2014 and my letter to you of October 1, 2014, | have 
Instructions to launch a Request for Directions seeking a Declaration and an Order in the nature 
of summary judgment directing and ordering that a settiement in the amount of $1.2 Million has 
been agreed to by the parties in accordance with the aforesaid terms and that it setiles all 
matters between the parties. 


At this juncture, | expect that CCEPIRSS will be required to retain new counsel to pursue the : 
RFD as | will be preparing my Affidavit in support of the RFD. It may well be that if you choose 
to contest any of the contents of my Affidavit, that Canada will be required to retain outside 
counsel. 


It is indeed lamentable, to put it mildly, that it has come to this! 


Yours very truly, 
McDOUGALL. 


wees AA La 


Ts (306) 757-1641 F; (306) 359-0785 www.medougaligauley.com BARRISTERS + SOLICITORS 
1500 - 1881 Scarth Street, Regina, SK S4P 4K9 Regina + Saskatoon « Estevan + Moose Jaw 


SINCE 1891 ( 
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Citation: 2015 SKOB 220 
Date: 2015 07 16 
Docket: QBG 816 of 2005 
Judicial Centre: Regina 


BETWEEN: 


LARRY PHILIP FONTAINE, et ai. 
PLAINTIFFS 


» and — 


THE ATTORNEY GENERAL OF CANADA, et al. 
DEFENDANTS 


Counsel: 


James S. Ehmann, Q.C. for CCEPIRSS and the Catholic Entities 
Wayne Schafer for the Attorney General of Canada 


DECISION GABRIELSON J. 
July 16, 2015 


CT 


u On June 3, 2015, I heard a Request for Directions [RFD] brought on 
behalf of the Corporation of Catholic Entities Party to the Indian Residential School 
Settlement Agreement [CCEPIRSS or Corporation] and a group referred to as the 
Catholic Entities. For reasons explained below, I will refer to this RFD as “RFD #2”. 


The RFD process is the means by which disputes concerning rights and obligations 
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created by the Indian Residential Schools Settlement Agreement [IRSSA or 
Settlement Agreement] are determined.'! 1 heard RFD#2 in the capacity of the 
Saskatchewan Supervising Judge for the purposes of the implementation and 


administration of the IRSSA. 


[2] The parties accept that this court has jurisdiction to hear and decide this 
RFD. They differ somewhat as to the source of this court’s jurisdiction. CCEPIRSS 
claims that the court’s jurisdiction emanates specifically from its powers to enforce a 
negotiated agreement according to its terms on a summary basis. Canada accepts that 
this court has jurisdiction to determine this matter, without citing any specific 


authority, 


[3] In its most straightforward aspect, this court’s jurisdiction to hear and 
determine. this RFD is derived from the orders approving and implementing the 
Settlement Agreement, and specifically the approval order dated December 15, 2006 
and the implementation order dated March 8, 2007. As long as the issues lend 
themselves to determination by way of summary procedure (a point on which ali 
parties are in agreement), there is no impediment to having the issues in RFD #2 
determined by this court through the Request for Directions process. 


[4] The narrow issue on RFD#2 was whether CCEPIRSS and Canada have 
entered into an enforceable settlement of all issues relating to CCEPIRSS’ obligations 
under the Settlement Agreement. CCEPIRSS asserts that there is such an agreement. 


Canada claims that there is not. 


1 The RFD process was established by the Implementation Orders made by each of the nine courts that approved the IRSSA, The SKQB implementation Ordes is deted 
March 8, 2007. The Implemestation Orders are substantixlly identical. Appended to each is the “Cowt Administration Protocol”, which provides for what it terms “a 
streamlined process for addressing all mntters that require court onders, directions or consideration during the course of the administration (of the Settlement Agreement)”, 
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(5} For the reasons set out below, I conclude that there is an enforceable 
settlement of all issues between these parties relating to CCEPIRSS’ obligations 


under the Settlement Agreement. 


BACKGROUND FACTS 


[6] For the most part, the background facts were not in dispute. These facts 
can be divided into three parts which ! list as (a), (b) and (c). 


(a) The Indian Residential Schools Settlement Agreement 


(7] The various emanations of the Roman Catholic Church in Canada 
[Catholic Entities] are parties to the Settlement Agreement. The Catholic Entities 
agreed to assume three kinds of obligations: 

a. First, to pay $29 million in cash [Financial Obligations]; 


b. Second, to contribute specified in-kind services with a value of $25 
million [In-Kind Obligations]; and 


c. Third, to make best efforts through the seven-year period following the 
day after the coming into force of the Settlement Agreement to raise $25 
million through a Canada-wide fundraising campaign, which came to be 
known as Moving Forward Together [Fundraising Obligations]. The 
Settlement Agreement specifically provided that best efforts shall be 
deemed to have been made where the fundraising campaign 
demonstrates on a Canada-wide level in cach of the seven years an 


approach and means that is consistent with the approach and means used 
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by professionally managed national fundraising campaigns, including 


those operated by universities and hospital foundations.’ 


Because there was no central body with legal personality to represent 


them, the Catholic Entities established a not-for-profit corporation, namely 
CCEPIRSS, for the exclusive purpose of implementing and carrying out the Catholic 


Entities’ obligations under the Settlement Agreement. 


[9] 
relating to CCEPIRSS’ Financial Obligations under the Settlement Agreement 
[RFD #1). In RFD #1, Canada sought directions with respect to the following issues: 
Whether the legal fees incurred by CCEPIRSS to administer the 
Financial Obligations of the Catholic Entities under the Settlement 
Agreement could be deducted as “reasonable administration costs”; 
Whether the legal fees claimed by CCEPIRSS were “reasonable 


a. 


On December 24, 2013, Canada submitted an RFD in respect of matters 


administration costs” pursuant to the Settlement Agreement; 

Whether “reasonable administration costs” incurred by CCEPIRSS 
should be deducted after the minimum 80 percent of the Net Amount 
referred to in the Settlement Agreement was transferred from 
CCEPIRSS to the Aboriginal Healing Foundation; 

Whether Canada’s consent is required before CCEPIRSS could pay the 


amounts claimed as reasonable administration costs; and 


2 Schedule O-9 to the Senlement Agreement, Exhibit “F” to the Affidavit of Gordon Kuski dated Febraary 27, 2014 (“Kuski Affidavit”) 
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e. Whether amounts deducted as administration costs without Canada’s 
consent must be reimbursed by the Catholic Entities, CCEPIRSS or the 


Board of Directors. 


[10] CCEPIRSS filed a response, and both parties filed evidence in relation 
to RFD #1. Both parties were represented by experienced counsel. CCEPIRSS was 
represented by Gordon Kuski and Canada was represented by Alexander Gay. 


[11] Although the grounds raised in RFD #1 were relatively narrow and 
confined to the issue of CCEPIRSS’ Financial Obligations under the Settlement 
Agreement, some of the evidence strayed somewhat outside the four corners of the 


issues raised in RFD #1. 


[12] For example, Canada’s affiant on RFD #1, Ms. Stellick, largely gave 
evidence on RFD #1 concerning Canada’s concerns with respect to deductions 
CCEPIRSS had made from the $29 million in Financial Obligations. However, she 
also deposed as follows at para, 55 of her affidavit: 


55. As of today, there have been many problems in getting the 
Catholic Entities to fulfill their obligations under the IRSSA. 
CCEPIRSS has failed to pay the amounts owed to the AHF and to 
programs, they have failed to meet their $25M fundraising obligation 
and they have failed to garner an adequate amount of investment 
income. The amount raised, which is reported to be about $3M, is a 
fraction of what they had committed to in the IRSSA. The obligation 
to raise funds is subject to best efforts and thus Canada is not in a 
position to take enforcement measures. 


[13] Not surprisingly, Ms. Stellick was cross-examined on this statement. 
With respect to CCEPIRSS’ In-Kind Obligations, Ms. Stellick gave evidence as 


follows: 
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23. Q: ... But separate and apart from the $1.6 million [the 
amount at issue in RFD #1] ... is it the government’s position that — 
had it been the government’s position that the 25 million in-kind 
obligation had been met? 


A: I don’t think there is an intention to dispute that. 


24, Q: All right. So for the purposes of what we are talking 
about, let’s just park the in-kind obligation. 


A: For the In-Kind Services, which were not any 
financial donations, they were really just a sort of subtractive 
process. 


25. Q: Yes. So is there any complaint presently extant on 
Canada’s part about how the in-kind thing was handled? 


A: I don’t think so now. I think initially — from what I 
saw in the files — there were discussions, and perhaps — and some 
perhaps disagreement over what would be included. 


26. Q: Right. 


A From what | saw in the records, that that became 
resolved, And, at this point, | am not aware of any disputes or 
concerns.” 


[14] Ms. Stellick was also cross-examined about Canada’s position with 
respect to CCEPIRSS Fundraising Obligations. She noted the “huge gap” between the 
$25 million that had been hoped to be raised versus the $3-4 million that had been 
raised, and said, “Well, it is just a big gap, and it seems like, you know, you wonder if 
there couldn’t be more, have been done.”* As to Canada’s position she said, “I think 
there is some concerns perhaps that more efforts couldn’t have been made to raise 
further funding from across Canada”.” When asked about what suggestions Canada 
had for ensuring that CCEPIRSS and the Catholic Entities made their best efforts to 


4 Crosscxumination of Pamela Stellick (“Stellick Cross”) at Q 23-26, Exbibit E to Kuski Affidavit 
4 Stellick Cross, sagora at Q 157 
5 Stellick Cross, rupra at Q 160 
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fundraise raise $25 million, Ms. Stellick answered, “I don’t think it is Canada’s place 


to offer or suggest or tell them how to run their fundraising campaign.” 


[15] As counsel for Canada on RFD #1, Mr. Gay reviewed Ms. Stellick’s 
affidavit and was present during her cross-examination. He raised no issue at the time 
with Ms. Stellick’s evidence. On RFD#2, Mr. Gay gave evidence that he was not 
concerned during RFD #1 with respect to matters that were outside the limited scope 
of RFD #1. While he expressed some concern about whether CCEPIRSS had, in fact, 
satisfied its obligations with respect to its In-Kind Obligations and Fundraising 
Obligations, he had no knowledge as to whether Canada currently takes the position 
that CCEPIRSS is in default of either or both of those obligations. 


(c) Settlement Negotiations 


[16] Mr. Kuski obtained instructions from his clients to settle not just RFP 
#1, but all matters between the parties relating to the Settlement Agreement.’ 


[17] Further to those instructions, on June 26, 2014, Mr. Kuski wrote a letter 
to Mr. Gay which stated, “I have been instructed to make the following offer to you in 
order to settle all matters between the parties”.’ Mr. Kuski made no specific reference 
to RFD #1 in the letter, nor did he emphasize the portion of the letter that has been 
italicized here. The caption line of the June 26, 2014 letter included a reference to the 
Catholic Entities, who were not directly parties to RFD #1. 


& Secllick Cros, supra at Q 16% 
7 Koski Affidavit, supra, pore 13. 
6 Emphasis added. 
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[138] Mr. Kuski’s June 26, 2014 letter clearly proposed that a term of the 
settlement would be that Canada would “provide to CCEPIRSS and the Catholic 
Entities a General Release with respect to all matters between the Parties, and more 
specifically, will provide a Release and an Indemnity in accordance with the terms 


contemplated by Section 4.5 and Section 4.6 of the Settlement Agreement, Schedule 
‘0-3 3 Nad 


[19] Sections 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement 


provide as follows: 


4.5 In the event that the terms of this Agreement are fully complied 
with then notwithstanding anything to the contrary herein or 
elsewhere contained, the Government will release and forever 
discharge each Catholic Entity from any and all causes of action, 
claims or demands for damages for IRS Abuse Claims or claims 
included in the Approval Orders. In such event the Government will 
also agree not to make any claims or demands or commence, 
maintain or prosecute any action, cause or proceeding for damages, 
compensation, loss or any other relief whatsoever against any 
Catholic Entity arising directly or indirectly from any IRS Abuse 
Claim or other claims included in the IRSSA. 


4.6 So long as a Catholic Entity is complying with its obligations 
under this Agreement, the Government agrees to indemnify and save 
harmless such Catholic Entity from any and all claims for 
Compensation payable to a Claimant in an IRS Abuse Claim. If a 
Catholic Entity is not: complying with its obligations under this 
Agreement, then the Government will not indemnify and save 
harmless such Catholic Entity for the poriod of time it is not in 
compliance. 


[20] Following the delivery of Mr. Kuski’s June 26, 2014 letter, negotiations 
betweeti the parties ensued. Nothing was memorialized in writing until September of 
2014, The parties agree there was a phone call on September 17, 2014, between Mr. 
Kuski for CCEPIRSS on the one hand, and Mr. Gay and Ms. McConville for Canada 
on the other. It is agreed that during this call, Mr. Kuski raised CCEPIRSS’ offer 
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from $1 million to $1.2 million. Mr. Kuski also claims that during this call, Mr. Gay 
confirmed to Mr. Kuski that the conditions regarding a final release as outlined in the 
June 26, 2014 letter are “of course” fine. Mr. Gay firmly denies having said this. 


[21] The written communications pick up following this call. On 
September 18, 2014 at 7:08 a.m., Mr. Gay wrote to Mr. Kuski saying, “The clients 
accept $1.2M as a quantum. The thing that needs to be resolved is the paperwork and 


the wording on the release documents. How do you propose to proceed?” 


Kuski responded at 9:13 a.m. to Mr. Gay with an email that said, 


[22] 
“Thanks for this. We have a deal. I’ll call you today to discuss logistics.” 


[23] Mr. Kuski then sent a letter to Mr. Gay, also dated September 18, 2014 
and delivered by email. The letter included the following paragraphs: 


This will confirm that the [CCEPIRSS], the Catholic Entities, and 
Canada (the “Parties”) have setiled all matters between them on the 
basis that CCEPIRSS will pay to Canada the sum of $1.2 Million. 


As part of the settlement Canada agrees that it will provide to 
CCEPIRSS and the Catholic Entities a General Release with respect 
to all matters between the Parties, and more specifically, will provide 
a Release and an Indemnity in accordance with the terms 
contemplated by Section 4.5 and Section 4.6 of the Settlement 
Agreement, Schedule “O-3” (as was set out in my letter to you of 
June 26, 2014). 


[24] Mr, Gay responded by way of email at 11:37 am. on September 18, 
2014. That email said: 


Ireceived your letter of today’s date. 


For the moment, we have agreement on quantum. We have no 
agreement on the terms of the settlement. | have not seen the paper 
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that you propose. Paras. 4.5 and 4.6 of Schedule O-3 say what they 
say and the Catholic Entities benefit from these terms, regardless of 
what is said in the eventual release. I am not sure that we need to re- 
state what has been agreed to in the Settlement Agreement. 


In any event, | am sure that we will be able to discuss and get this 
thing finalized. I am open to suggestions. 


Document disclosed pursuant to the Acces: 
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At 4:02 p.m. on September 18, 2014, Mr. Kuski sent Mr. Gay an email 
attaching a draft General Final Release. The General Release document itself had a 


“draft” watermark stamped on it. The covering email read: 


[26] 


Please see attached draft General Final Release. 


Please let me have your comments. As I indicated to you im our 
telephone conversation, I have not yet shared this with anyone else 
so it is entirely possible that there will be some suggested changes 
coming from our side. 


Hopefully this will help us get to where we want fo go. 


The draft General Release prepared by Mr. Kuski was, for the most part, 
consistent with his letter of June 26, 2014 (subject to quantum, which had increased 
from $1 million to $1.2 million) and his letter of September 18, 2014. There is one 
important qualification. While Mr. Kuski’s two letters had offered a payment in 
exchange for releases and indemnities as provided in ss. 4.5 and 4.6 of Schedule O-3 
to the Settlement Agreement, the draft General Release proposed that Canada would 
provide releases and indemnities as provided in ss. 4.5, 4.6 and 4.7 of Schedule O-3 to 
the Settlement Agreement. As far as the record before this court shows, this was the 


first time any party had raised s. 4.7°. 


9 Section 4.7 of Schedule ©-3 to the Settlement Agreement provides: 
“Where the Corporation certifies that u Catholic Entity hes fully complied with its obligations under Sections 3.3 and 3.5 of this Agreement, and where best efforts 
have been made to date and the Canada-Wide campaign is successful having regard to other professionally managed national fundraising campaigns, and the Catholic 
Entity commits to continuc its best efforty in the Conade-Wide sampsign, the Government shall mlense and forever discharge that Catholic Entity fram any and all 
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[27] During his cross-examination, Mr. Gay testified that when he saw that 
Mr. Kuski’s proposed General Release included a release of all matters between the 
parties under the Settlement Agreement, and not just matters related to RFD #1, he 
thought Mr. Kuski’s action in doing so was “cheeky” and “pushing the envelope”. Mr. 
Gay also testified, “I knew full well that it wasn’t something I was prepared to 
recommend to the clients.”!° However, Mr. Gay did not say any of this to Mr. Kuski 
at the time, Rather, Mr. Gay simply sent an email asking for the draft General Release 
in Word format, which Mr. Kuski’s office provided. 


[28] On September 24, 2014, Mr. Kuski sent Mr. Gay an email asking where 
he was with respect to the Release. Mr. Gay responded that the document “Went to 
client. Last | heard they were fine, but needed another level of approval. Another day 
is likely all I need. I did make a few edits as well.” Again, Mr. Gay did not take this 
opportunity to advise Mr. Kuski that there had been no meeting of the minds in terms 


of the essential issue of the scope of the release. 


[29] Mr. Kuski responded with an email that said, “Thanks Alex. But please 


remember my clients have not seen my draft and they may have some comments.” 


[30] On September 30, 2014, Mr. Gay sent Mr. Kuski an email that read, 
“Sorry for the delay. I have made a few changes to the document. I know that you 
need to present it to your client as well. I will need to also put it to the ADNM, but I 
am reasonably certain that it would be approved as is.” A draft General Final Release 
was appended to Mr. Gay’s email. Instead of releasing CCEPIRSS and the Catholic 


—E——— ee 
cuases of actions, claims or demand for damages fos IRS Abusc Claims or claims included in the Approval Orders and shall not make any claim or demand or 
commences, maintain of prosecute any other cause or proceeding foc Compensation made aguinst that Catholic Entity in an IRS Abuse Claim.” 

10 Gay cross-examination, pages 62-69. 
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version proposed by Canada would release CCEPIRSS and the Catholic Entities only 
from matters relating to the payment to be made by CCEPIRSS to the Aboriginal 
Healing Foundation (that is, the matter that was directly related to RFD #1). The draft 
General Release sent by Mr. Gay to Mr. Kuski was not redlined, and Mr. Gay did not 
expressly advise Mr. Kuski of the significant difference between the release proposed 
by Mr. Gay and the earlier version proposed by Mr. Kuski. 


[31] On cross-examination, Mr. Kuski testified that when he read the version 
of release sent to him by Mr. Gay, he was “very concerned and upset” because, in his 
view, Mr. Gay had “changed the deal”. '' At the time, Mr. Kuski did not accuse Mr. 
Gay of this in writing, although he said he discussed that with Mr. Gay over the 
phone. Rather, he tried to “finesse” the deal by sending a letter dated October 1, 2014, 
in which Mr. Kuski set out his clients’ position and asked Mr. Gay to “consider our 
position and obtain instructions from your client to execute a modified General Final 
Release” in terms that Mr. Kuski proposed. Mr. Gay responded by way of email that 
he would put Mr. Kuski’s letter to his client and seek instructions, but that, “We may 


have a problem.” 


[32] Following further discussion, on November 10, 2014, Canada refused to 
consent to the broad release as proposed by Mr. Kuski. RFD #2 was commenced by 
CCEPIRSS and the Catholic Entities shortly thereafter. 


SUBMISSIONS BY PARTIES 


[33] On behalf of CCEPIRSS and the Catholic Entities, Mr. Ehmann 
organized his submissions around three central points: (1) it was no answer for 


1) Koski crose-exmmination, page 27 
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Canada to point to the fact that the settlement that CCEPIRSS contends was formed 
extended beyond what was at issue in RFD #1, since parties can, by agreement, 
extend the scope of their settlement to matters outside those clearly pleaded; (2) there 
was a “meeting of the minds” (sometimes referred to as “consensus ad idem”); and (3) 


Canada’s counsel had authority to bind his client — and did so. 


[34] In his responding submissions on Canada’s behalf, Mr. Schafer pointed 
to: (1) the context in which settlement negotiations had to be considered, namely, the 
issues arising in RFD #1, which created the framework under which all settlement 
negotiations occurred; (2) evidence, including from Mr. Kuski’s cross-examination, 
militating against a finding that there was a “meeting of the minds”; and (3) evidence 
tempering the proposition that Mr. Gay had (and held himself out as having) the 


authority to bind his client. 


ANALYSIS 


[35] The legal principles governing determinations as to whether enforceable 
settlements have been reached are not controversial: 

a. There will be an enforceable settlement agreement when the evidence 
proves on the balance of probabilities that an objective reasonable 
bystander, knowing the facts, would conclude that the parties consented 
to the terms of the settlement with the intent to be bound by the same.” 

b. When a court is asked to find a contract in correspondence, and not one 
particular note or executed memorandum, the whole of that which 


passed between the parties must be taken into consideration." 


12 Lacroix v. Loewen, 2010 BCCA 224 (CanLII} 
13 Tether v, Tether, 2003 SKCA 126 
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c. tn such cases, the court should ask: 
i. was there a meeting of the minds that would be manifest to the 
reasonable bystander; 
ii. was there consensus on all essential terms of the agreement; and. 
ili. did the parties make their agreement conditional upon, and 
subject to, execution of a formal document?" 

d, The question of contract formation may be distinct from the question of 
contract completion. If there is agreement on all essential terms, then the 
absence of formal documentation will not be a bar to enforcing the 
agreement unless it is clear that the agreement was only a tentative one 
that was not intended to be binding until the documentation was 
complete.’ 

e€. When settlements are negotiated between counsel, there is a 
presumption that counsel has authority to bind his or her client. This 
presumption is rebuttable by evidence that both parties understood that 


counsel was acting with limited authority.'® 


(a) Was there a meeting of the minds? 


[36] In the present case, the parties agree that CCEPIRSS agreed to pay $1.2 
million to Canada, and that Canada agreed to accept that amount. The parties agree 
that in exchange for this payment, Canada was required to give a release. The only 


issue is whether the parties were in agreement as to the general scope of the release. 


14 Tether, supra, of para 62 
15 Fleguth v. Acklands Lsd., (1989) 59 DLR (4th) 114 (BCCA), Great Sandhills Terminal Marketing Centre Lid. v d-Sons, inc, 2008 SKCA 16 
16 See, for example, iverson v. Iverson, 2009 SKQB 246; IPC Seurance Strategies dnc. v. Saws, 2008 SKCA 80 
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(b) Was there consensus op all essential terms of the agreement? 


[37] It is the position of CCEPIRSS and the Catholic Entities that they 
expressly agreed to pay $1.2 million in exchange for broad releases and indemnities in 
accordance with ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. 
Importantly, Canada in response does not appear to say that there was an express 
agreement between the parties that CCEPIRSS would pay $1.2 million in exchange 
for a release of matters relating to RFD #1. Rather, Canada’s position is that the 
parties would deal “with quantum first and terms second.”!” 


[38] Canada’s interpretation of the communications between the parties 
presumes that CCEPIRSS and the Catholic Entities would agree to pay a significant 
sum of money in a settlement without knowing precisely what it was they were 
settling. In my view, that is not a reasonable interpretation of what transpired. The 
fact of a settlement implies a release, and it is not logical to say that the quantum of 
the settlement was agreed to but the fimdamental and essential scope of the release 
was not. That is not how reasonable parties negotiate settlements. 


[39] If Canada’s position during settlement negotiations was that it would 
only accept $1.2 million to settle the narrower matters raised by RFD #1, then one 
would have expected Canada to say so very clearly at a much earlier time. The 
balance of the record before me proves that, despite the relatively narrow issues raised 
by RFD #1, the parties were negotiating with respect to all matters at issue between 
them in relation to the Settlement Agreement. 


17 Guy crose-examination, pags 56 
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Ms. Stellick’s affidavit and cross-examination on RFD #1 dealt, at least 
in part, with the broader issues of the Settlement Agreement, not just the 
issues raised by RFD #1. 

Mr. Kuski’s June 26, 2014 letter made it plain that the settlement was to 
release “all matters” between CCEPIRSS, the Catholic Entities and 
Canada, and was io include the very general releases contemplated by 
ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. There is 
nothing in writing to suggest that Canada was opposed to. settlement 
negotiations on this basis. 

1 acknowledge that there is disagreement about whether, during a phone 
call on September 17, 2014, Mr. Gay indicated that the releases sought 
by Mr. Kuski were “of course fine”. Mr. Kuski deposes this occurred; 
Mr. Gay deposes that it did not. Both parties have consented to the RFD 
process to resolve this dispute, and this is a summary process that is not 
suited for resolving issues of credibility. Accordingly, my findings are 
based on the written communications between the parties. 

The written evidence is clear that Mr. Kuski, at least, continued to be of 
the view that settlement negotiations were proceeding on the basis that 
any sum paid by his clients to Canada would resolve all issues between 
the parties, and not just the issues pleaded in RFD #1. Not only was this 
communicated in his letter of June 26, 2014, but it was also an express 
term outlined in his letter of September 18, 2014, which he wrote to 
“confirm” the settlement that had been reached. 

Although Mr. Gay responded to that letter by saying (in part) “we have 
no agreement on the terms of the settlement”, the balance of the email 
from Mr. Gay to Mr. Kuski sent September 18, 2014 at 11:37 am. 


would lead a reasonable bystander to conclude that there was no 
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controversy over including general releases and indemnities in 
accordance with ss. 4.5 and 4.6 of Schedule O-3 to the Settlement 
Agreement. Nor would a reasonable bystander conclude that there was 
controversy over releasing “all matters” between CCEPIRSS, the 
Catholic Entities and Canada. 

f. When Mr. Gay received Mr. Kuski’s proposed General Release later on 
September 18, he took no steps to advise Mr. Kuski that an essential 
term of that Release — namely, its scope — was unacceptable to Canada. 

g. Mr, Gay’s revised version of the Release provides that Canada “agrees 
that the provisions concerning releases and indemnities as provided in 
ss. 4.5, 4.6 and 4.7 of Schedule “O-3” of the Settlement Agreement may 
apply to this General Final Release” [emphasis added]. Apart from the 
addition of the word “may”, this section of Canada’s proposed Release 
is identical to the one proposed by Mr. Kuski. This provision of the 
Release makes no sense if the Release is intended to be narrow in scope, 


as Canada now contends. 


(c) Was the settlement conditional upon the execution of a formal document? 


[40] I find that the settlement was not subject to or conditional upon the 
execution of formal documentation. I find on the evidence that a reasonable bystander 
would conclude that, as of 7:08 a.m. on September 18, 2014, counsel had agreed that 
CCEPIRSS would pay Canada $1.2 million in exchange for the broad releases and 
indemnities contemplated by ss. 4.5 and 4.6 of Schedule O-3 to the Settlement 
Agreement. Neither Mr. Kuski’s settlement offer letter of June 26, 2014 nor Mr. 
Gay’s email acceptance of September 18, 2014 make mention of any settlement being 


conditional upon execution of formal documents. 
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(d) Was counsel’s authority to settle qualified? 


[41] The only remaining issue is whether a reasonable bystander would have 
understood that the agreement of counsel was subject to approval by others at Canada. 


| find that such a restriction is not reasonable in the circumstances. 


[42] Canada submitted that Mr. Kuski, as a senior counsel with experience 
litigating against Canada, would have understood that there were levels of approval 
that Mr. Gay required. Even if I were to make that finding, on the record before me I 
find it was reasonable for Mr. Kuski to have determined that Mr. Gay had received 
approval on all material aspects of the settlement prior to accepting the settlement 


offer on September 18, 2014. 


(43) It is true that the Release was stamped “Draft”, that both counsel 
anticipated their clients might have some comments on the wording of the Release, 
and that both counsel communicated to each other that their clients might have 
comments on the wording of the Release. However, it would reasonably have been 
expected by the parties that the comments of their respective clients would amount to 
wordsmithing, and not to the essential terms of the deal, which were that CCEPIRSS 
would pay $1.2 million in exchange for the releases and indemnities contemplated by 


ss. 4.5 and 4.6 of Schedule O-3 to the Settlement Agreement. 


[44] Whether Mr. Gay in fact had authority to settle matters with Mr. Kuski 
is not an issue I need to decide. The only issue before me is whether any limits on Mr. 
Gay’s authority that might have existed were communicated to Mr. Kuski. In light of 
the communications between the parties, which I have reviewed above, and the legal 


presumption that counsel have their client’s authority unless the contrary is clearly 
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articulated, | find the reasonable bystander would conclude that Mr. Gay had the 


authority to enter into the essentia] deal that he made. 


N ON AN ION 


[45] I have concluded that there is an enforceable settlement relating to 


CCEPIRSS’ obligations under the Settlement Agreement. 


[46] Consequently, I grant a declaration that there is a binding agreement 
between and among Canada, CCEPIRSS and the Catholic Entities providing that upon 
the payment by the Catholic Entities, through CCEPIRSS, of the sum of $1.2 million 
to Canada, or its nominee, CCEPIRSS and the Catholic Entities are entitled to 
releases and indemnities in accordance with ss. 4.5 and 4.6 of Schedule O-3 to the 


Settlement Agreement, without restriction. 


[47] Since my conclusion (as urged by CCEPIRSS and the Catholic Entities) 
is that the deal was struck by the parties by 7:08 a.m. on September 18, I cannot find 
that CCEPIRSS and the Catholic Entities are entitled to a release and indemnity in 
accordance with s. 4.7 of Schedule O-3 to the Settlement Agreement. Section 4.7 was 
not clearly contemplated by the parties at the time the settlement was reached. No 
evidence was led to explain why this section only appeared for the first time in the 
proposed draft General Release prepared by Mr. Kuski (which was sent after the 
agreement was made), rather than in the communications between the parties that 


preceded the agreement being made. 


[48] The parties may make written submissions as to costs of up to five (5) 


pages each, provided that those submissions are served and filed within 10 calendar 
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N.G. GABRIELSON 
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PROTECTED B — RIA5632 


LITIGATION RELATED TO THE CORPORATION OF CATHOLIC ENTITIES PARTY 
TO THE INDIAN RESIDENTIAL SCHOOLS SETTLMENT 
Box Decision by the Assistant Deputy Minister 


DATE: September 24, 2015 


SUMMARY 


e On July 16, 2015, the Court of Queen’s Bench of Saskatchewan delivered its ruling 
on a Request for Direction that was filed in December 2013 by the Corporation of 
Catholic Entities Party to the Residential Schools Settlement (Corporation). The 
Decision found in favour of the Corporation, ruling that, in satisfaction of $1.2M from 
the Corporation, an enforceable settlement had been reached between the Parties. 


RECOMMENDATION 


LJ | concur LJ | do not concur LJ | wish to discuss further 
Assistant Deputy Minister: Date: 


ANNEX: Draft General Final Release for approval 
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COURT FILE 816 of 2005 
NUMBER 


COURT OF QUEEN’S BENCH OF SASKATCHEWAN 
JUDICAL CENTRE REGINA 
PLAINTIFF(S) FONTAINE, ET AL 


DEFENDANT(S) A.G. OF CANADA, ET AL 


WHEREAS the Indian Residential Se eement (“IRSSA”) was 
entered into on May 8, 2006, and was ap OV | Superior Jurisdiction 
across Canada, including the Saskatchewan.Cc n December 15, 
2006; ~~ A 


AND WHEREAS attached 4 


Agreement between Her Majesty tl ( nada as represented by the 
Minister Responsible fe c igols Resolution of Canada 
(“Canada”) and the G 2 A td the Settlement Agreement 
and attached to thi: ntities”) and the Corporation 
of Catholic Entities P iat Schools Settlement (“CCEPIRSS”); 


ile a of the. Settlement Agreement required the 
to Wing specific financial obligations, namely to: 


pursue a 
identified as 
programs; 


orward Together) to support healing and reconciliation 
(collectively referred to as “Specific Financial Obligations’); 


AND WHEREAS, in a ruling on the Request for Directions of the Catholic Entities 
and CCEPIRSS, dated November 18, 2014, the Honourable Mr. Justice Gabrielson of 
the Saskatchewan Court of Queen’s Bench, on July 16, 2015, found in favour of the 
Catholic Entities and CCEPIRSS (the “Judicial Ruling”); 
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AND WHEREAS Canada and the Catholic Entities and CCEPIRSS have agreed 
that the only issue before Justice Gabrielson, in the November 18, 2014 Request for 
Directions, was whether or not there had been a settlement of the Specific Financial 
Obligations; 


AND WHEREAS Canada and the Catholic Entities and CCEPIRSS have agreed 
that paragraphs 5 and 45 of the Judicial Ruling are understood to be limited to the 
matters before Justice Gabrielson, namely the Specific Financial Obligations; 


AND WHEREAS, Canada has filed a Notice of Appeal in the Saskatchewan 
Court of Appeal in relation to the Judicial Ruling, afd. tf 


appeal is scheduled to be 
heard in due course as per the schedule and 3 fon ot th ~w 


IRSS are entitled to the benefits 
as those sections are currently 


; nd »valuable consideration, the 
sufficiency of whic d; does hereby remise, release 
and forever dischar i itieg (and Missionaires du Christ roi and Les 


Soeurs id CCEPIRSS, its directors, officers, 
shareh s (hereinafter jointly and severally called 
the “Re manner r OFaations, causes of action, suits, debts, dues, 
accoun st the Releasees which Canada ever had, now has 
or hereafter or by reason of any cause, matter or thing 
whatsoever | i ereof arising out of, or relating to, the Specific Financial 


Obligations; 


assist, aid or act in concert in any manner whatsoever with any person or entity in 
making any financial claim or demand whatsoever against the Releasees arising out of 
or in relation to the aforesaid Specific Financial Obligations hereinbefore remised, 
released and forever discharged; 


AND IN LIGHT OF THE SETTLEMENT of the Specific Financial Obligations, 
Canada agrees to pay the taxable costs of the Catholic Entities and CCEPIRSS’ RFD 
application of November 18, 2014 and to abandon its appeal of the Judicial Ruling and 


4 t'information 
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the Catholic Entities and CCEPIRSS agree to waive any costs in relation to the appeal 
to which they might otherwise be entitled; 


IN WITNESS WHEREOF Canada has executed this Release as of the 


day of , 2015 under the hand of its duly authorized officer in that 
behalf. 
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Annex A: General Final Release with Schedule “A” for Signaty 
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ANNEX A 


COURT FILE 816 of 2005 
NUMBER 


COURT OF QUEEN'S BENCH OF SASKATCHEWAN 
JUDICAL CENTRE REGINA 

PLAINTIFF(S) FONTAINE, ET AL 
DEFENDANT(S) A.G. OF CANADA, ET AL 


GENERAL FINAL RELEASE 


WHEREAS the Indian Residential Schools Settlement Agreement (‘IRSSA") was 
éntered into on May 8, 2006, and was approved by nine Courts of Superior Jurisdiction 
across Canada, including the Saskatchewan Court of Queen’s Bench, on December 15, 
2006; 


AND WHEREAS attached to the IRSSA is Schedule “O-3" being a Settlement 
Agreement between Her Majesty the Queen in Right of Canada as represented by the 
Minister Responsible for the Office of indian Residential Schools Resolution of Canada 
(“Canada”) and the Catholic Entities named in Schedule A to the Settlement Agreement 
and attached to this General Final Release (the “Catholic Entities") and the Corporation 
of Catholic Entities Party to the indian Residential Schools Settlement ((CCEPIRSS’), 


AND WHEREAS Schedule “O-3” of the Settlement Agreement required the 
Catholic Entities and CCEPIRSS to meet three specific financial obligations, namely to: 


1. make a $29 million cash contribution; 
2. contribute $25 million In-Kind Services to support healing and reconciliation 
programs; and 
3. pursue a $25 million Canada-wide best-efforts fundraising campaign (later 
identified as Moving Forward Together) to support healing and reconciliation 
programs; 
(collectively referred to as “Specific Financial Obligations”); 


AND WHEREAS, in a ruling on the Request for Directions of the Catholic Entities 
and CCEPIRSS, dated November 18, 2014, the Honourable Mr. Justice Gabrielson of the 
Saskatchewan Court of Queen's Bench, on July 16, 2015, found in favour of the Catholic 
Entities and CCEPIRSS (the “Judicial Ruling’); 
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AND WHEREAS Canada and the Catholic Entities and CCEPIRSS have agreed 
that the only issue before Justice Gabrielson, in the November 18, 2014 Request for 
Directions, was whether or not there had been a settlement of the Specific Financial 
Obligations: 


AND WHEREAS Canada and the Catholic Entities and CCEPIRSS have agreed 
that paragraphs 5 and 45 of the Judicial Ruling are understood to be limited to the matters 
before Justice Gabrielson, namely the Specific Financial Obligations; 


AND WHEREAS, Canada has filed a Notice of Appeal in the Saskatchewan Court 
of Appeal in relation to the Judicial Ruling, and the appeal is scheduled to be heard in 
due course as per the schedule and direction of the Court: 


AND WHEREAS, in advance of the appeal of the Judicial Ruling, Canada and the 
Catholic Entities and CCEPIRSS have agreed to settie all of the Specific Financial 
Obligations, as specified and defined above, on the basis that CCEPIRSS wil pay at 
Canada’s direction the sum of $1.2 million to the Legacy of Hope Foundation: 


AND WHEREAS the Catholic Entities and CCEPIRSS are entitled to the benefits 
of sections 4.5 and 4.6 of the Settlement Agreement as those sections are currently 
worded in the Settlement Agreement; 


NOW THEREFORE, Canada, for good and valuable consideration, the sufficiency 
of which is hereby irrevocably acknowledged, does hereby remise, release and forever 
discharge the Catholic Entities (and Missionaires du Christ roi and Les Soeurs 
Missionaires du Christ (B.C.)) and CCEPIRSS, its directors, officers, shareholders, 
agents, lawyers and employees (hereinafter jointly and severally called the “Releasees’), 
of and from all manner of actions, causes of action, suits, debts, dues, accounts, bonds, 
whatsoever against the Releasees which Canada ever had, now has or hereafter can, 
shall or may have, or by reason of any cause, matter or thing whatsoever existing up to 
date hereof arising out of, or relating to, the Specific Financial Obligations; 


AND CANADA further covenants and agrees not directly or indirectly, to join, 
assist, aid or act in concert in any manner whatsoever with any person or entity in making 
any financial claim or demand whatsoever against the Releasees arising out of or in 
relation to the aforesaid Specific Financial Obligations hereinbefore remised, released 
and forever discharged: 


AND IN LIGHT OF THE SETTLEMENT of the Specific Financial Obligations, 
Canada agrees to pay the taxable costs of the Catholic Entities and CCEPIRSS’ RFD 
application of November 18, 2014 and to abandon its appeal! of the Judicial Ruling and 
the Catholic Entities and CCEPIRSS agree to waive any costs in relation to the appeal to 
which they might otherwise be entitled: 


000283 


Document disclose seatines eee sae ania isd 
Document divulgué et 


IN WITNESS WHEREOF Canada has executed this Release as of the 
, 2015 under the hand of its duly authorized officer 


day of 


behalf. | 


Colleen Swords 


Deputy Minister 
Aboriginal Affairs and Northern Development Canada 
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SCHEDULE A 
LIST OF THE CATHOLIC ENTITIES 


Sisters of Charity, a body corporate alse known as Sisters of Charity of St. 
Vincent de Paul, Halifax also known as Sisters of Charity of Halifax 


The Roman Catholic Episcopal Corporation of Halifax 
Les Soeurs De Notre Dame-Auxiliatrice 

Les Soeurs de St. Francois D'Assise 

insitut Des Soeurs Du Bon Conseil 


Les Soeurs de Saint Joseph de Saint-Hyacinthe 
(The Sisters of St. Joseph of St. Hyacinthe) 


Les Soeurs de Jesus-Marie 

Les Soeurs de L ‘Assomption de la Sainte Verge 

Les Soeurs de L'Assomption de la Saint Vierge de l'Alberta 

Les Soeurs de la Charité de St.-Hyacinthe 

Les Oeuvres Oblates de l'Ontario 

Les Résidence Oblates du Québec 

La Corporation Episcopale Catholique Romaine de la Baie James 
(The Roman Catholic Episcopal Corporation of James Bay) 

The Catholic Diocese of Voosonee 

Soeurs Grises de Montréal/Grey Nuns of Montreal 

Sisters of Charity (Grey Nuns) of Alberta 

Les Soeurs de La Charité des T.N.O. Grey Nun's Regional Centre 
Hétel-Dieu de Nicolet (HDN) 


The Grey Nuns of Manitoba Inc. Les Saeurs Grises du Manitoba Inc. 


La Corporation Episcopale Catholique Romaine de la Baie d’'Hudson 
The Roman Catholic Episcopal Corporation of Hudson's Bay 


000285 


Document disclosed pi 
Dor 


ursuant to the Access fo the information Act 
vertu de fa Loi sous faccés 4 l'information 


cument divuigué en vert 


Missionary Oblates - Grandin 

Les Oblats de Marie Immaculée du Manitoba 

The Archiepiscopal Corporation of Regina 

The Sisters of the Presentation 

The Sisters of St. Joseph of Sault St. Marie 

Les Soeurs de la Charité d'Ottawa — Sisters of Charity of Ottawa 
Oblates of Mary immaculate ~ St. Peter's Province 

The Sisters of Saint Ann 

Sisters of Instruction of the Child Jesus 

The Benedictine Sisters of Mt. Angel Oregon 

Les Peres Montiortains 

The Roman Catholic Bishop of Kamloops Corporation Sole 

The Bishop of Victoria, Cerporation Sole 

The Roman Catholic Bishop of Nelson Corporation Sole 

Order of the Oblates of Mary immaculate in the Province of British Columbia 
The Sisters of Charity of Providence of Western Canada 

La Corporation Episcopale Catholique Romaine de Grouard 

Roman Cathclic Episcopal Corporation of Keewalin 

La Corporation Archiépiscopale Catholique Romaine de St. Boniface 


Les Missionnaires Oblates de St. Boniface 
The Missionary Oblate Sisters of St. Boniface 


Roman Catholic Archiepiscopal Corporation of Winnipeg 
La Corporation Episcopale Catholique Romaine De Prince Albert 


The Roman Catholic Bishop of Thunder Bay 
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immaculate Heart Community of Los Angeles CA 


Archdiocese of Vancouver 
The Roman Catholic Archbishop of Vancouver 


Roman Catholic Diocese of Whitehorse 
The Catholic Episcopal Corporation of Whitehorse 


The Roman Catholic Episcopal Corporation of Mackenzie 

The Roman Catholic Episcopal Corporation of Prince Rupert 
OMI Lacombe Canada Inc. 

Episcopal Corporation of Saskatoon 


Soeurs Missionnaires du Christ-Roy / Sisters of Christ the King 
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Court of Appeal File No. CACV2758 


IN THE COURT OF APPEAL FOR SASKATCHEWAN 


BETWEEN: 


LARRY PHILIP FONTAINE in his personal capacity and in his capacity as the Executor of 
the estate of Agnes Mary Fontaine, deceased, MICHELLINE AMMAQ, PERCY ARCHIE, 
CHARLES BAXTER SR., ELIJAH BAXTER, EVELYN BAXTER, DONALD 
BELCOURT, NORA BERNARD, JOHN BOSUM, JANET BREWSTER, RHONDA 
BUFFALO, ERNESTINE CAIBAIOSAI-GIDMARK, MICHAEL CARPAN, BRENDA 
CYR, DEANNA CYR, MALCOLM DAWSON, ANN DENE, BENNY DOCTOR, LUCY 
DOCTOR, JAMES FONTAINE in his personal capacity and in his capacity as the Executor 
of the Estate of Agnes Mary Fontaine, deceased, VINCENT BRADLEY FONTAINE, DANA 
EVA MARIE FRANCEY, PEGGY GOOD, FRED KELLY, ROSEMARIE KUPTANA, 
ELIZABETH KUSIAK, THERESA LAROCQUE, JANE McCULLUM, CORNELIUS 
McCOMBER, VERONICA MARTEN, STANLEY THOMAS NEPETAYPO, FLORA 
NORTHWEST, NORMAN PAUCHEY, CAMBLE QUATELL, ALVIN BARNEY 
SAULTEAUX, CHRISTINE SEMPLE, DENNIS SMOKEYDAY, KENNETH SPARVIER, 
EDWARD TAPIATIC, HELEN WINDERMAN and ADRIAN YELLOWKNEE 


Plaintiffs 
(Respondents) 


-and- 


THE ATTORNEY GENERAL OF CANADA, THE PRESBYTERIAN CHURCH IN 
CANADA, THE GENERAL SYNOD OF THE ANGLICAN CHURCH OF CANADA, THE 
UNITED CHURCH OF CANADA, THE BOARD OF HOME MISSIONS OF THE UNITED 
CHURCH OF CANADA, THE WOMEN’S MISSIONARY SOCIETY OF THE 
PRESBYTERIAN CHURCH, THE BAPTIST CHURCH IN CANADA, BOARD OF HOME 
MISSIONS AND SOCIAL SERVICES OF THE PRESBYTERIAN CHURCH IN BAY, 
THE CANADA IMPACT NORTH MINISTRIES OF THE COMPANY FOR THE 
PROPAGATION OF THE GOSPEL IN NEW ENGLAND (also known as THE NEW 
ENGLAND COMPANY), THE DIOCESE OF SASKATCHEWAN, THE DIOCESE OF 
THE SYNOD OF CARIBOO, THE FOREIGN MISSION OF THE PRESBYTERIAN 
CHURCH IN CANADA, THE INCORPORATED SYNOD OF THE DIOCESE OF 
HURON, THE METHODIST CHURCH OF CANADA, THE MISSIONARY SOCIETY OF 
THE ANGLICAN CHURCH OF CANADA, THE MISSIONARY SOCIETY OF THE 
METHODIST CHURCH OF CANADA (ALSO KNOWN AS THE METHODIST 
MISSIONARY SOCIETY OF CANADA), THE INCORPORATED SYNOD OF THE 
DIOCESE OF ALGOMA, THE SYNOD OF THE ANGLICAN CHURCH OF THE 
DIOCESE OF QUEBEC, THE SYNOD OF THE DIOCESE OF ATHBASCA, THE SYNOD 
OF THE DIOCESE OF BRANDON, THE ANGLICAN SYNOD OF THE DIOCESE OF 
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BRITISH COLUMBIA, THE SYNOD OF THE DIOCESE OF CALGARY, THE SYNOD 
OF THE DIOCESE OF KEEWATIN, THE SYNOD OF THE DIOCESE OF 
QU’APPELLE, THE SYNOD OF THE DIOCESE OF NEW WESTMINISTER, THE 
SYNOD OF THE DIOCESE OF YUKON, THE TRUSTEE BOARD OF THE 
PRESBYTERIAN CHURCH IN CANADA, THE BOARD OF HOME MISSIONS AND 
SOCIAL SERVICE OF THE PRESBYTERIAN CHURCH OF CANADA, THE WOMEN’S 
MISSIONARY SOCIETY OF THE UNITED CHURCH OF CANADA, SISTERS OF 
CHARITY, A BODY CORPORATE ALSO KNOWN AS SISTERS OF CHARITY OF ST. 
VINCENT DE PAUL, HALIFAX, ALSO KNOWN AS SISTERS OF CHARITY HALIFAX, 
ROMAN CATHOLIC EPISCOPAL CORPORATION OF HALIFAX, LES SOEURS DE 
NOTRE DAME-AUXILIATRICE, LES SOEURS DE ST. FRANCOIS D’ASSISE, 
INSITUT DES SOEURS DU BON CONSEIL, LES SOEURS DE SAINT-JOSEPH DE 
SAINT-HYANCITHE, LES SOEURS DE JESUS-MARIE, LES SOEURS DE 
L’ASSOMPTION DE LA SAINTE VIERGE, LES SOEURS DE L'ASSOMPTION DE LA 
SAINT VIERGE DE L’ALBERTA, LES SOEURS DE LA CHARITE DE ST.- 
HYACINTHE, LES OEUVRES OBLATES DE L’ONTARIO, LES RESIDENCES 
OBLATES DU QUEBEC, LA CORPORATION EPISCOPALE CATHOLIQUE 
ROMAINE DE LA BAIE JAMES (THE ROMAN CATHOLIC EPISCOPAL 
CORPORATION OF JAMES BAY), THE CATHOLIC DIOCESE OF MOOSONEE, 
SOEURS GRISES DE MONTREAL/GREY NUNS OF MONTREAL, SISTERS OF 
CHARITY (GREY NUNS) OF ALBERTA, LES SOEURS DE LA CHARITE DES T.N.O., 
HOTEL-DIEU DE NICOLET, THE GREY NUNS OF MANITOBA INC.-LES SOEURS 
GRISES DU MANITOBA INC., LA CORPORATION EPISCOPALE CATHOLIQUE 
ROMAINE DE LA BAIE D’HUDSON ~- THE ROMAN CATHOLIC EPISCOPAL 
CORPORATION OF HUDSON’S BAY, MISSIONARY OBLATES ~ GRANDIN 
PROVINCE, LES OBLATS DE MARIE IMMACULEE DU MANITOBA, THE 
ARCHIEPISCOPAL CORPORATION OF REGINA, THE SISTERS OF THE 
PRESENTATION, THE SISTERS OF ST. JOSEPH OF SAULT ST. MARIE, SISTERS OF 
CHARITY OF OTTAWA, OBLATES OF MARY IMMACULATE ~ST. PETER’S 
PROVINCE, THE SISTERS OF SAINT ANN, SISTERS OF INSTRUCTION OF THE 
CHILD JESUS, THE BENEDICTINE SISTERS OF MT. ANGEL OREGON, LES PERES 
MONTFORTAINS, THE ROMAN CATHOLIC BISHOP OF KAMLOOPS 
CORPORATION SOLE, THE BISHOP OF VICTORIA, CORPORATION SOLE, THE 
ROMAN CATHOLIC BISHOP OF NELSON, CORPORATION SOLE, ORDER OF THE 
OBLATES OF MARY IMMACULATE IN THE PROVINCE OF BRITISH COLUMBIA, 
THE SISTERS OF CHARITY OF PROVIDENCE OF WESTERN CANADA, LA 
CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE GROUARD, ROMAN 
CATHOLIC EPISCOPAL CORPORATION OF KEEWATIN, LA CORPORATION 
ARCHIEPISCOPALE CATHOLIQUE ROMAINE DE ST. BONIFACE, LES 
MISSIONNAIRES OBLATES SISTERS DE ST. BONIFACE-THE MISSIONARY 
OBLATES SISTERS OF ST. BONIFACE, ROMAN CATHOLIC ARCHIEPISCOPAL 
CORPORATION OF WINNIPEG, LA CORPORATION EPISCOPALE CATHOLIQUE 
ROMAINE DE PRINCE ALBERT, THE ROMAN CATHOLIC BISHOP OF THUNDER 
BAY, IMMACULATE HEART COMMUNITY OF LOS ANGELES CA, ARCHDIOCESE 
OF VANCOUVER - THE ROMAN CATHOLIC ARCHBISHOP OF VANCOUVER, 
ROMAN CATHOLIC DIOCESE OF WHITEHORSE, THE CATHOLIC EPISCOPALE 


2O 
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CORPORATION OF MACKENZIE-FORT SMITH, THE ROMAN CATHOLIC 
EPISCOPAL CORPORATION OF PRINCE RUPERT, EPISCOPAL CORPORATION OF 
SASKATOON, OMI LACOMBE CANADA INC. and MT. ANGEL ABBEY INC. 


Defendants 
(Appellants) 


Proceeding under the Class Proceedings Act, SA 2003, c C-16.5 


NOTICE OF ABANDONMENT 


TAKE NOTICE: 


THAT the Appellant the Attorney General of Canada, hereby abandons the appeal concerning the 
judgment of the Honourable Mr. Justice N.G. Gubrielson dated the 16 day of July, 2015. 


DATED at Edmonton, Alberta, this 10th day of November, 2015. 


assesses 


pA Atomey General of Canada 
Seed 49-7232 


Counsel for the Appellant 


TO: 
James §. Enmann, Q.C. 
KANUKA THURINGER LLP 
Barristers and Solicitors 
1400 ~ 2500 Victoria Avenue 
Regina. Saskatchewan 
S4P 3X2 
Telephone: (306) 525-7200 
Fax: (306) 359-0590 
Email: jehmann@kilp.ca 
Address for Service: Same as ahave 


Counsel for the Respondent 
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CLASSIFICATION — M20101 


MEMORANDUM FOR THE MINISTER OF CROWN-INDIGENOUS RELATIONS 


CANADIAN CATHOLIC ENTITIES PARTY TO THE INDIAN RESIDENTIAL SCHOOL 


SETTLEMENT LITIGATION CHRONOLOGY AND ASSOCIATED DOCUMENTS 
(Information Only) 


SUMMARY 


The purpose of this note is to provide you with a detailed chronology (Annex A) 
and associated documents (Annexes B-T) related to the Canadian Catholic 
Entities Party to the Indian Residential Schools (the Catholic Entities) litigation. 
On December 4, 2013, Canada filed a Request for Direction seeking judicial 
guidance on $2 million in administrative costs deducted by the Catholic Entities 
from funding they were to provide to the Aboriginal Healing Foundation as per the 
terms of the Settlement Agreement. 

Although the Parties came to an agreement for the Catholic Entities to reimburse 
$1.2 million in September 2014, a dispute arose around the scope of the release. 
On November 18, 2014, the Catholic Entities filed a Request for Direction seeking 
an order from the court that the Parties had agreed to a full and final release of all 
financial obligations. 


On July 16, 2015, the court issued its decision finding in favour of the Catholic 
Entities. 


Given the lack of clarity around whether the court had released the Catholic 
Entities of all obligations (both financial and non-financial), Canada filed an 
appeal. The appeal allowed time for Canada to attempt to negotiate the scope of 
the release in the hopes of protecting the $1.2 million settlement. 

On October 30, 2015, Canada signed a release which limited the scope to 
financial obligations on the condition that the Catholic Entities would honour the 
$1.2 million settlement. 

On November 10, 2015, Canada filed a Notice of Abandonment of Appeal. 

The chronology and associated decision-making, legal advice, litigation filings and 
related documents set out the steps taken to address the administrative costs 
litigation with the Catholic Entities. 


Approved by DM Quan-Watson 

Daniel Quan-Watson 

Deputy Minister, Crown—Indigenous Relations and 
Northern Affairs Canada 
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Document disclosed pursuant to the Access fo the information Act 
Dor vertu de fa Loi sous faccés 4 f'information 


cument divuigué en vert 


CLASSIFICATION — M20101 


Litigation Chronology 
Canada’s Request for Direction, December 24, 2013 
Canada’s Factum, May 15, 2014 


“Ottawa Presses Catholic Groups to Pay their Part of Residential-Schools 
Deal” Globe and Mail, January 21, 2014 

Decision Note to the Minister-Scope of Release, November 5, 2014 
(RIA5003) 

Catholic Entities Request for Direction, November 18, 2014 

Queen’s Bench for Saskatchewan Decision, July 16, 2015 


Decision Note to the Deputy Minister—Instructions to File Protective Notice 
of Appeal, August 12, 2015 (RIA5570) 

Schedule O-3-Indian Residential School Settlement Agreement 

Decision Note to the Minister—Instructions to Seek a Court Order and 
Release, September 3, 2015 (RIA5598) 

Draft Decision Note to Assistant Deputy Minister—sharing draft general 
release, September 24, 2015 (RIA5632) 

Draft General Final Release 

Information Note to the Assistant Deputy Minister—-Final General Release, 
October 30, 2015 (RIA5679) 

Signed General Final Release, October 30, 2015 

Notice of Abandonment, November 10, 2015 


Krista Robertson/Garima Dwivedi/Martin Reiher/RdG 
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